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(i) 


APPELLANTS' STATEMENT OF QUESTIONS PRESENTED 


The first question is whether the lower Court erred in directing a 
verdict against appellants at the close of their case, and in holding as a 
matter of law, that Mr. Lord, one of the appellants, was a licensee 
when he slipped and fell as he was leaving appellee's apartment building 
through the garage doorway, where appellants’ lease authorized use of 
the garage door as a general passage way, and the testimony clearly 
established the continuous and widespread use of such doorway by all 
tenants with appellee having notice thereof, and with no objections or 
restrictions to such use having been imposed by appellee, and where 
such use of the garage doorway constituted an essential incident to the 
full and proper enjoyment and use of the apartment leased and actually 
formed a part of the consideration for the lease, so as to give Mr. Lord 
the status of invitee as a matter of law at the time of the accident in 
question. 


The second question, which involves an alternative position taken 
by appellants in case this Court rules contrary to appellants’ contention 
on the first question, is whether the Court erred in directing a verdict 
and in not submitting to the jury the question as to whether Mr. Lord's 
use of the garage doorway at the time of the accident was impliedly 
authorized as a part of the consideration for the lease so as to give him 
the status of invitee; in view of the widespread and continuous use of the 
garage doorway by tenants of the building, which use was known to ap- 
pellee and permitted without objection. 


JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
STATEMENT OF POINTS 
SUMMARY OF ARGUMENT 


ARGUMENT: 


I, Where one of the appellants, a tenant in appellee's apartment 
building, slipped and fell while leaving the building through a 
garage doorway, it was error for the Court to hold appellant to 
be a licensee, when his lease expressly authorized such use of 
the doorway, and the testimony clearly established the contin- 
uous and widespread use of such doorway by all tenants with 
appellee having notice thereof and with no objections or restric- 
tions to such use having been imposed by appellee, so that such 
use of the doorway constituted an essential incident of the apart- 
ment leased and formed a part of the consideration for the lease 
thus giving Mr. Lord the status of invitee as a matter of law 


If this Court rules Mr. Lord did not have the status of invitee 
under his lease as a matter of law, as urged in point 1 of the 
Argument, then appellants contend it was a question for the 
jury to determine whether Mr. Lord's use of the garage door- 
way at the time in question was a part of the consideration for 
the lease so as to make him an invitee, where the evidence 
established that appellee gave its implied consent to such use 
by all of the tenants of the apartment building, which use was 
open, continuous, known to appellee and permitted without 
objection, and accordingly, it was error for the lower Court to 
direct a verdict against appellants at the close of their case on 
the ground that Mr, Lord was a licensee as a matter of law 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS IN CASE NO. 14,886 


JURISDICTIONAL STATEMENT 


Appellants, Elton P. Lord and his wife, Geneva Lord, tenants in 
the apartment building owned by appellee corporation, filed their com- 
plaint in the District Court for damages resulting from injuries sus- 
tained by Elton P. Lord when he slipped and fell while leaving the 
apartment building through the garage doorway (J.A. 2, 3). 
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At the conclusion of appellants’ case the Trial Judge directed the 
jury to return a verdict in favor of appellee (J.A. 23, 24). This appeal 
is from the judgment entered on such verdict (J.A. 24). Jurisdiction is 
conferred upon this Court by Section 1291, Title 28, United States Code. 


STATEMENT OF THE CASE 


Appellants have lived in the Lencshire House located at 3140 
Wisconsin Avenue, N. W., in the District of Columbia since June, 1950 
(J.A. 6). On January 10, 1956, when the injuries occurred that are 
complained of in this action, their tenancy existed under a lease agree- 
ment entered into between Elton P. Lord and appellee, dated December 2, 
1955 (J.A. 13, 27-29). Appellants did not lease space from appellee for 
storage of their automobile in the garage contained in said building 
(J.A. 22, 27). The lease provides, in part, with reference to use of 
garage and storage space by tenants, as follows: 


"That in consideration of the Lessee 
hereby leases from Lessor, Apartment No. 317, 
to be occupied as a private dwelling and 
not otherwise (and space in the storage room 


situated in said building)."” (J.A. 27). 
x * * * * * KX KH * 


"STORAGE 7. The Lessee, at his sole 
GARAGE, ETC. risk, may use reasonable 
space, if available, in the 
store rooms provided by the Lessor for the storage 
of trunks, * * * * * * If any employee of the 
Lessor shall, at the request of the Lessee * * move, 
handle * * any such article in said store room * * 
or handle, move, park, or drive any automobile 
placed in the garage provided by the Lessor, * * * 
then such employee shall be deemed the agent of 
the Lessee; * * * Any personal property which 
may be left in any automobile while it is in the 
garage provided by the Lessor, shall be at the sole 
risk of the Lessee * * * *," (J.A. 27-29). 





The main entrance of the Lencshire House fronts on Wisconsin 
Avenue (J.A. 6), Although the north side of the building runs for one- 
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half block along Woodley Road there is no entrance into the apartment 
house on that side (J.A. 6). At the back of the building a concrete ramp 
approximately 9 feet wide extends from the building to the rear line of 
appellee's property where it abuts the surface of the public alley (J.A. 
11, 12, 26). The ramp, which slopes and is scored to give traction 
(J.A. 14, 15), reaches from the northwest corner of the building to the 
rear exit door (J.A. 10, 11, 26). : 


The rear exit door of the building leads onto a small iron stoop 


and then to a concrete surfaced area which likewise abuts the public 
alley (J.A. 10, 26). Along the rear, between the exit door and the north- 
west corner of the building, are three large doors the size of garage 
doors (J.A. 11, 12, 26), the center one of which is usually open (J.A. 7) 
and is used as the entrance to the garage (J.A. 7, 26). : 


For tenants parking their automobiles in the area of Woodley 
Road near 37th and 38th Streets, the garage doorway is the closest 
entrance to the building (J.A. 6, 7). For tenants with a food cart or 
baby carriage the garage entrance offers the most convenient way of 
entering the building, because of the steps at the front and rear en- 
trances, there being 4 or 5 steps at the Wisconsin Avenue entrance 
(J.A. 20). | 


The garage entrance door is usually open until 11 o'clock in the 
evening (J.A. 7), it is a thoroughfare, and the tenants who park their 
cars on the public streets normally walk through the garage entrance 
every day (J.A. 8). Appellant, Elton P. Lord, has been going in and out 
of that door to work practically every day for 8 years and he considers 
it to be the rear door (J.A. 8, 9). Miss Louise Kluttz, another tenant 
of appellee, always uses the garage exit and a good many of the other 
tenants often use it (J.A. 17). Mrs. Catherine L. Karuba, a tenant in 
the building for some 8-1/2 years (J.A. 21) and whose apartment is 
located in the northwest corner of the building directly above the 
garage (J.A. 21), has observed the passing of tenants and tradesmen, 
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particularly tenants, through the garage doorway (J.A. 21). The use of 
this doorway has been continuous and Mrs. Karuba uses it practically 
every day (J.A. 21, 22). 


The manager of the building and the janitors (J.A. 22), there are 
usually two janitors in the apartment building (J.A. 19), have observed 
Mrs. Karuba use this garage doorway for entering and leaving the 


building (J.A. 22), and none of them has ever objected to such use (J.A. 


22). Employees of appellee have seen Miss Kluttz use this entrance 
also and have never objected (J.A. 17). The landlord has never objected 
to appellants’ use of the garage entranceway (J.A. 9) and no sign warn- 
ing against such use has ever been posted (J.A. 9). 


On the afternoon of January 9, 1956, Mr. Lord was released early 
from his employment due to bad weather (J.A. 6). It was raining and 
sleeting (J.A. 17). Heading for home, he parked his automobile on 38th 
Street just off Woodley Road (J.A. 6, 7) and entered the apartment 
building through the garage entrance door which was open (J.A. 7). The 
sidewalk on the north side of the building from Wisconsin Avenue to the 
alley was covered with snow and ice (J.A. 14). In the rear of the build- 
ing, the area immediately in front of the garage was sanded, but the 
area from the garage to the iron stairs, where the rear door is located 
(J.A. 14, 26) was icy (J.A. 14). Mr. Lord has never seen this latter 
area sanded during snows and icy periods (J.A. 14). It is allowed to 
remain icy (J.A. 14). When Miss Kluttz entered the building through 
the garage entrance on January 9, 1956, between 4 and 5 o'clock in the 
afternoon, the janitor was sanding it (J.A. 17, 18). 


On the morning of January 10, 1956 (J.A. 7, 16), at about 8 o'clock 
(J.A. 16), Mr. Lord was leaving for his employment through the garage 
doorway (J.A. 9). This door was open (J.A. 8). It was drizzling so 
appellant pulled the collar of his overcoat up around his neck. He took 
two steps out, slipped and fell (J.A. 9). He fell on the ramp just as he 
went out of the garage door (J.A. 16). 
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On the morning of January 10th, the ramp was very slippery where 
appellant fell (J.A. 16, 17). There was sand on the ramp, but it had 
rained and sleeted the night before and frozen over leaving ice on top of 
the sand (J.A. 18). Miss Kluttz left the building through the garage door- 
way that morning, and was waiting in her car near the rear of the build- 
ing, when she saw Mr. Lord fall (J.A. 16). She rendered assistance to 
him (J.A. 16) and then drove to the front entrance of the building, and 
told James, a janitor, about the accident. He was in front of the apart- 
ment building cleaning off the sidewalk (J.A. 19). : 


Appellants filed their complaint for damages in the District Court 
alleging negligence on the part of appellee for failure to remove the 
coating of ice at the exit causing the surface to be ina dangerous condi- 
tion (J.A. 2, 3). Appellee's answer admitted Mr. Lord was a tenant 
pursuant to lease and that he had sustained an accident on a ramp con- 
stituting a part of the driveway which was an exit from one of the 
garages on the premises. The answer denied negligence, and averred 
that Mr. Lord was contributorily negligent and assumed the risk as to 
the happening of the accident (J.A. 3, 4). | 


Upon the trial, at the conclusion of appellants' case, appellee 
moved for a directed verdict asserting a failure by appellant to estab- 
lish a prima facie case in that at the time and place of the accident, Mr. 
Lord was a licensee rather than an invitee (J.A. 22). After argument by 
counsel, the Trial Judge ruled as a matter of law, that Mr. Lord was a 
licensee at the time in question (J.A. 23), and that a showing had not 
been made of that type of negligence which appellants would have to 
establish (J.A. 23). The Court thereupon directed a verdict for appellee 
(J.A. 23, 24). This appeal is from the judgment entered on such ver- 
dict (J.A. 1, 24). | 


STATEMENT OF POINTS 


1. Where one of the appellants, a tenant in appellee's apartment 
building, slipped and fell while leaving the building through a garage 
doorway, it was error for the Court to hold appellant to be a licensee, 
when his lease expressly authorized such use of the doorway, and the 
testimony clearly established the continuous and widespread use of such 
doorway by all tenants with appellee having notice thereof and with no 
objections or restrictions to such use having been imposed by appellee, 
so that such use of the doorway constituted an essential incident of the 
apartment leased and formed a part of the consideration for the lease 
thus giving Mr. Lord the status of invitee as a matter of law. 


2. If this Court rules Mr. Lord did not have the status of 
invitee under his lease as a matter of law, as urged in point 1 of the 
Argument, then appellants contend it was a question for the jury to 
determine whether Mr. Lord's use of the garage doorway at the time 
in question was a part of the consideration for the lease so as to make 
him an invitee, where the evidence established that appellee gave its im- 
plied consent to such use by all of the tenants of the apartment building, 
which use was open, continuous, known to appellee and permitted with- 
out objection, and accordingly, it was error for the lower Court to 
direct a verdict against appellants at the close of their case on the ground 
that Mr. Lord was a licensee as a matter of law. 


SUMMARY OF ARGUMENT 


Appellants were tenants of appellee pursuant to a written lease, 
which specified that store rooms and a garage were provided by the 


lessor. On the morning of January 10, 1956, as Mr. Lord was leaving 
for his employment through the garage doorway of the apartment build- 
ing, he slipped and fell as the result of an icy condition which appellants 
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allege, was negligently permitted to exist by appellee. At the conclu- 

sion of appellants’ case, the Trial Judge directed a verdict for appellee 
ruling as a matter of law that Mr. Lord was a licensee at the time and 

place of the accident. | 


Appellants contend in point 1 of their argument that the language 
of the lease and the testimony relating to the use of the garage doorway 
established this use to be a part of the consideration for the lease. 
Hence, appellants were invitees at the time of the accident as a matter 
of law. | 


Appellants did not pay a garage rental fee and were not entitled to 


store their car in the garage contained in the building. Other than the 
garage rental requirement, no provisions are set forth in the lease re- 
stricting the use of the garage and doorway by tenants of appellee, 
Since the lease specified that a garage and store rooms were provided 
by the lessor, a tenant had the same right to use the garage doorway as 
he would to use a corridor leading to the store room and enter through 
the doorway thereof. 3 


In addition to the express authorization provided in the lease for 
use by tenants of the garage and entranceway, the testimony established 
the implied right of tenants to enter and leave the building through the 
garage entrance. The doorway is usually open, and many tenants walk 
through it every day. There has been widespread and continuous use 
of this entrance by tenants since the building was completed in 1950. 
The building manager and the two janitors have observed this use of the 
garage doorway without objecting and no sign warning against it has ever 
been posted. Furthermore, the area between the garage and the iron 
steps leading to the rear door of the building is never sanded during 
snowy and icy weather. The sanding procedure followed is of itself a 
strong indication that the building management regards the garage door- 
way as the real entrance to the rear of the building. Moreover, tenants 
are impelled, when such weather conditions prevail, to use the garage 
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entrance for their own safety, since such sanding as takes place, 
appears to be done only in the area of the garage entrance. 


In view of the foregoing, appellants contend the injuries sustained 
by Mr. Lord occurred in a portion of the premises which he had a right 
to use under the express terms of his lease or as implied from the con- 
tinuous use permitted to all tenants with appellee having notice thereof. 
Hence, use of the garage doorway was an essential incident to the full 
and proper enjoyment and use of the apartment leased so that it actually 
formed a part of the consideration for the lease. Mr. Lord, therefor, 
was an invitee at the time of the accident and the lower Court erred in 


holding him to be a licensee as a matter of law. 


Point 2 of the argument is an alternative position, in case this 
Court rules contrary to appellants' contention on point 1. In such event, 
appellants say, in view of the continuous and widespread use of the 
garage doorway by the tenants of the building, that it was a question for - 
the jury to determine whether Mr. Lord's use of the garage entrance 
on the occasion of the accident was impliedly authorized as. a 
part of the consideration for the lease so as to give him the status of in- 
vitee. Appellants cite several cases in point 2 of their argument fully 
supporting the position that a jury question is involved and that it was 
error for the lower Court to direct a verdict in appellee's favor. 


Appellants therefor submit that the Trial Court erred in holding 
Mr. Lord to be'a licensee as a matter of law. Accordingly, the judg- 
ment entered should be reversed and a new trial granted to appellants 
as contended in points 1 or 2 of their argument. 


ARGUMENT 


1. Where one of the appellants, a tenant in appellee's apartment 
building, slipped and fell while leaving the building through a garage 
doorway, it was error for the Court to hold appellant to be a licensee, 
when his lease expressly authorized such use of the doorway, and the 
testimony clearly established the continuous and widespread use of such 
doorway by all tenants with appellee having notice thereof and with no 
objections or restrictions to such use having been imposed by appellee, 
so that such use of the doorway constituted an essential incident of the 
apartment leased and formed a part of the consideration for the lease 
thus giving Mr. Lord the status of invitee as a matter of law. 


Appellants position is that the injuries sustained by Elton P. Lord 
occurred in a portion of the premises which he had express or implied 
permission to use. In such circumstances, as stated in 58 ALL. R. 
1433, 1434, 1435, "the liability of the landlord is to be determined by 
the test as to the character of the permission, whether the use of the 
premises is a necessary and essential incident to the full and proper en- 
joyment and use of the portion of the premises actually leased, so that 
it really entered into and formed part of the consideration for the lease, 
or whether the use was entirely collateral to the use and enjoyment of 
the leased premises, and formed no part of the consideration of the 


lease, amounting to a mere accommodation of the tenant," 


Appellants maintain that the language of the lease and the testi- 
mony relating to the use of the garage doorway established this use to 
be a part of the consideration for the lease and not merely an accom- 
modation for the tenants. Hence at the time of the use in question appel- 
lants occupied the status of invitees as a matter of law, thereby placing 
upon appellee the duty to exercise ordinary care to render the premises 


reserved by appellee, including the garage door entrance, safe for use. 
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Reviewing first the provisions of the lease, it is clear that appel- 
lee reserved control over the garage and entrance way. However, it 
may be pointed out that appellants did not pay a garage rental fee and 
thus were not entitled to store their car in the garage contained in the 
apartment building. Other than the garage rental requirement, no 
restrictions are set forth in the lease as to use of the garage and entry 


way thereto by tenants of appellee. 


Paragraph 7 of the lease expressly states that store rooms and a 


garage are provided by the lessor and sets forth certain conditions re- 


garding use of said facilities. This paragraph expressly authorizes the 
same free access and use of the garage and entry way thereto as applies 
to the store room facilities, subject only to restricting car storage to 
those tenants who pay the garage rental fee. Hence a tenant wishing to 
place certain items of property in the store room would be entitled to 
do so by the terms of the lease, if space were available. So too, a 
tenant with a considerable number of parcels or heavy luggage, and de- 
siring to get them conveniently to his apartment by automobile would 

be equally entitled to use the garage facilities, that is, to drive his auto- 
mobile into the garage for the purpose of unloading said articles for 
carrying to his apartment. Such use of the garage appears clearly au- 
thorized by the lease provisions. 


Proceeding a step further, if a tenant is permitted by the lease 
to drive his automobile into the garage, then the lease surely allows 
him to walk through the doorway, and obtain the same measure of pro- 
tection from the landlord, whether or not he has leased garage space for 
his automobile. The lease imposes no restrictions whatsoever as to the 
extent of the use of the garage and entranceway by tenants, and it makes 
no distinction between the tenant who pays the garage rental fee and one 
who does not, other than as it gives to the latter the right to store his 
automobile in the building garage. The lease therefor, in specifying 
that a garage is provided by the lessor, expressly authorized appellant 
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to use the garage doorway at the time and under the circumstances here 
in question, in the same manner he could use a corridor leading to the 
storeroom and enter through the doorway thereof. Thus such use of 
the garage entranceway was authorized by the lease and formed a part 


of the consideration for such lease. | 


Appellant's position on this issue is further buttressed by the 
testimony establishing the implied right of tenants to enter and leave 
the building through the garage doorway. Mr. Lord has walked in and 
out of the building through the garage entrance practically every day 
since he became a tenant in June, 1950, and he regards this rear door- 
way as a thoroughfare. There has been widespread and continuous use 
of this entrance by the tenants since the building was completed in 1950. 
Many tenants use it every day. The manager of the building and the two 
janitors have observed such use of the garage entrance by tenants and 
have never objected. No sign warning against use of this entrance has 


ever been posted by the management. 


The knowledge of the manager of the building and the janitors is 


constructive notice to appellee of such use of the garage entrance by 
tenants. In the case of Rowe v. Ayer & Williams, Inc. (1933), 86 N. H. 
127, 164 A. 761, 762, which involved the use of a fire escape as an en- 
try way into a building, the general rule was said to be that "notice of 
facts to an agent is constructive notice thereof to the principal himself, 
where it arises from, or is at the time connected with, the subject 
matter of his agency."’ Thus appellee, charged with full knowledge of 
the continuous and widespread use of the garage entranceway of the 
building, could have restricted such use by issuance of appropriate 
notices to the tenants or by inserting an additional clause in the lease 
itself. It may be noted that a new lease was executed by the parties 
each year. Moreover, as the lease itself shows, appellee uses a printed 
form with space provided on the back side for typing in additional 
provisions. The lease here in question of December 2, 1955, 
contains a restriction - typed into such space - which limits use of 
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appellant's apartment to those persons named in their rental application. 


In these circumstances, appellee could have specified, easily and ina 
timely manner, ‘any restrictions as to use of the garage entrance that 
it desired. But it did not choose to do so. 


In the case of Evans v. Sears, Roebuck & Co. (1937-Mo. App. ), 
104 S. W. (2d) 1035, 1038, 1039, which involved a business visitor to 
defendant's store, as distinguished from a landlord-tenant relation- 
ship, the Court defined implied invitation, as follows: 

"An implied invitation is one which is held to be 
extended by reason of the owner or occupant of pre- 
mises doing something or permitting something to be 
done which fairly indicates to the person entering 
that his entry and use of the property is consistent 
with the intentions and purposes of the owner or 
occupant, and leads him to believe that the use is in 
accordance with the design for which the place is 
adapted and allowed to be used in mutuality of interest." 
Citing Gilliland v. Bondurant (1933), 332 Mo.881, 59 
S.W. (2d) 679. "It has also been held that, where 
there has been a custom for persons to enter upon 
premises for certain purposes, with the acquies- 
cence of the owner, an invitation will be implied, 
although such invitation will not be implied for 
mere occasional use." 

Appellants contend in paraphrasing the quotation from the Evans 
case, that the continuous and widespread use of the garage entrance by 
the tenants was consistent with the intentions and purposes of appellee 
and acquiesced in by it, and use of the entrance by Mr. Lord on the 
morning in question was in accordance with the design and use allowed 


to be made of such entrance. 


In concluding on this issue, appellants submit that the injuries 
sustained by Mr. Lord occurred in a portion of the premises which he 
had a right to use under the terms of his lease or as implied from the 
continuous use permitted to all tenants with appellee having notice there- 
of. Hence, the use of the garage doorway by Mr. Lord on the occasion 
of the accident was an essential incident to the full and proper enjoyment 
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and use of the apartment leased so that it actually formed a part of the 


| 
consideration for the lease. Hence, appellant was an invitee at the time 
he sustained the injuries complained of in this action, and the lower 


Court erred in holding him to be a licensee as a matter of law. 


2. If this Court rules Mr. Lord did not have the status of in- 


vitee under his lease as a matter of law, as urged in point 1 of the 
Argument, then appellants contend it was a question for the jury to de- 
termine whether Mr. Lord's use of the garage doorway at the time in 
question was a part of the consideration for the lease so as to make 
him an invitee, where the evidence established that appellee gave its 
implied consent to such use by all of the tenants of the apartment build- 
ing, which use was open, continuous, known to appellee and permitted 
without objection, and accordingly, it was error for the lower Court to 
direct a verdict against appellants at the close of their case on the 
ground that Mr. Lord was a licensee as a matter of law. ! 


At the conclusion of appellants’ case, appellee moved for a direc- 
ted verdict contending that at the time and place of the accident, Mr. 
Lord was a licensee rather than an invitee. In support of its contention, 
appellee relied upon the decisions of this Court in the cases of Arthur 
v. Standard Engineering Co. (1951), 89 App. D.C. 399, 193 F.(2d) 903 
and Firfer v. United States (1953), 93 App. D.C. 216, 208 F.(2d) 524. 
The trial Court ruled as a matter of law that Mr. Lord was a licensee 
at the time of the accident and that a showing had not been made by 
appellants of that type of negligence which they would have to establish 
in order to recover. Accordingly, a verdict was directed in favor of 
appellee and judgment was entered on such verdict. : 


In the present posture of this action, with a verdict having been 
directed at the conclusion of appellants’ case, they are entitled to the 
benefit of every legitimate inference to be drawn from the testimony 
and all doubts should be resolved in their favor. The evidence generally, 
as to use of the garage doorway, clearly establishes the widespread 
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and continuous use of this entrance by tenants of the building since it 
was completed in 1950. Many of the tenants who park their cars on pub- 
lic streets normally walk through the garage entrance every day. Mr. 
Lord considers it the rear door of the apartment house. The know- 
ledge of the manager and janitors of the building as to such extensive 
use constitutes notice thereof to appellee. The management has never 
objected to the use made of the doorway and has never taken action to 
restrict it by posting signs or the giving of other appropriate notice to 
the tenants. This entrance is the only one without steps and is thus con- 
venient for tenants with food carts and the like. 


On the evening of January 9, 1956, it was raining and sleeting. 
The sidewalk along the side of the building on Woodley Road was covered 
with snow and ice and the ramp area from the garage entrance to the 
iron stoop at the rear door was icy. Only the area immediately in front 
of the garage had been sanded. The area between the garage and the 
iron stairs has never been sanded during snows and in icy periods. Mr. 
Lord said it is allowed to remain icy. As a consequence, the condition 
existing in the rear area of the apartment building, not only on the even- 
ing of January 9th, but in snowy and icy weather in general, would im- 
pel a tenant, with due regard for his own safety, to use the garage en- 
tryway when such weather conditions are present. If this situation, of 
itself, was the only justification for Mr. Lord's use of the garage door- 
way on the morning of January 10th, appellants submit that their right 
to such use at the time of the accident as a part of the consideration for 
the lease was a question for determination by the jury. 


A further observation along this line arises from the fact that the 


area between the garage and the iron stairs is never sanded by em- 
ployees of appellee. Such sanding as was done appears to have taken 
place only in front of the garage. This action on the part of the build- 
ing janitors is a strong indication that they regarded the garage door as 
the real entrance to the rear of the building, as did the tenants, and thus 
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felt it unnecessary to sand in the area of the iron stoop. : 


If this Court rules Mr. Lord was not an invitee asa matter of 
law, as urged in point 1 of the Argument, then appellants assert that 
the testimony, viewed in the light most favorable to them, required sub- 
mission of the case to the jury for determination as to whether Mr. 
Lord's use of the garage doorway at the time of the accident was an 
essential incident to his use of the part of the premises actually leased 
so as to give him the status of invitee, or whether such use was merely 


an accommodation on the part of the landlord, in which event Mr. Lord 


was a licensee. 


In support of appellants’ position, contending the issue should 
have been submitted to the jury for determination of Mr. Lord's status, 
reference is made to the case of District of Columbia v. Green (1955), 
96 App. D.C. 20, 223 F.(2d) 312. The question presented in the Green 
case is very Similar to that raised in this point of appellants’ argument. 
The facts were that Green had bought some fruit in the public market 
and walked down into the areaway to use the spigot to wash it. The 
areaway opened directly from a wide walk used by the public at the 
market, and there was no sign to exclude the public and no notice that 
the areaway of the spigot was for employees only, as contended by the 
District of Columbia. The question was whether in going to the spigot 
Green left the area of the invitation. This Court affirmed the judgment 
entered for plaintiff, holding that the trial Court properly put to the jury 
the question whether the accident occurred in a portion of the market 
which had been withdrawn from public use and travel. While Green was 
a business visitor in making his purchase, as distinguished from the 
landlord-tenant relationship existing in the instant case, appellants con- 
tend the holding in the Green case clearly supports the view that the 
Trial Court erred in not submitting to the jury the question of whether 
Mr. Lord was an invitee or licensee in using the garage entrance at the 


time of the accident. 


1 
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In the case of Crane Company v. Simpson (6 Cir.-1957), 242 F. 
(2d) 734, plaintiffs' decedent was an employee of an independent con- 
tractor engaged in installing an elevator inside a raised penthouse 
structure on the roof of a foundry. While resting, the employee sat 
with a fellow worker on the edge of the penthouse roof with his feet 
placed on a skylight. When he stood up, the skylight gave way, and he 
fell to his death. In affirming plaintiff's judgment the Court held the 
questions as to whether the employee was a licensee, as contended by 
appellant, and that of contributory negligence, were for determination 
by the jury. 


The cases of Rowe v. Ayer & Williams, Inc., supra, and Bowser 
v. Artman (1950), 363 Pa. 388, 69 A. (2d) 836, involving the use of de- 
fective fire escapes further support appellants’ contention that a jury 
question is involved. In the Rowe case, the lower Court's ruling against 
plaintiff was reversed for a new trial, where it was shown that plaintiff, 
an employee of a tenant of the building owned by one of the defendants, 
used a fire escape to enter the building. The question raised was 
whether such use was known to and permitted without objection by the 
owner of the building so as to make plaintiff an invitee. In the Bowser 
case, there was an affirmance of the Trial Court's action, submitting 
to the jury the issue of whether plaintiff, a guest of a tenant, was a 
licensee or invitee, when she was injured while viewing a parade from 
a balcony of defendant's building and placed one foot upon an adjacent 
platform to the fire escape which collapsed. 


In the case of Corrao v. West Jersey Corp. (1951), 13 N. J. Super. 
342, 80 A.(2d) 439, where the evidence was conflicting, it was held 
sufficient to take the case to the jury to determine whether a window 


cleaner, employed by a tenant of the building owner, was impliedly in- 
vited to use the roof of a stairwell for the purpose of cleaning the rear 
windows of a store. In affirming, the Court stated, at page 441, as 
follows: 
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"A landlord who by express invitation or by in- 
vitation to be implied from acts and conduct induces 
a tenant or a person admitted by the tenant to ‘make 
use of premises not part of the leasehold but within 
landlord's control, is under a duty to exercise ordi- 
nary care to render the premises reserved by him 
reasonably safe for a permitted use. (Citing cases). 
The rule applies not only to halls, stairs, elevators 
and other approaches to the part of the land leased 
to the lessee but also to such other parts of the land 
or building to the use of which by the express or im- 
plied terms of the lease the lessee is entitled.* * *." 
| 
In further support of appellants' contention that the question of 
Mr. Lord's status at the time of the accident should properly have been 
submitted to the jury, appellants cite the following additional cases: 


Noonan v. O'Hearn (1914), 216 Mass. 583, 104 N. E. 376; Knapp v. Fulton 


County National Bank and Trust Co. (1958), 6 App. Div. (2d) 742, 174 
N. Y. S. (2d) 296, motion for leave to appeal denied, 153 N. E. (2d) 797; 
and Haubrock v. Lamping (1925), 20 Ohio App. 307, 152 N.E. 205. 


In view of the foregoing decisions appellants say the Trial Court 
erred in holding Mr. Lord to be a licensee at the time of the accident. 
If the cases of Arthur v. Standard Engineering Co. and Firfer v. United 
States, supra, relied upon by appellee in arguing this issue in the Court 
below are applicable in a landlord-tenant situation, then appellants say 
that the requirement imposed by such cases, that the mutual benefit 
theory applies, has been met in the instant case. The landlord received 
a benefit as a part of the consideration for the lease, under point 1 of the 
argument, where it is contended that use of the garage doorway was an 
essential incident to the portion of the premises leased as a matter of 
law. This contention is equally true under point 2, since the issue as to 
whether Mr. Lord had the right to use the garage entryway as a part of 


the consideration for the lease should have been determined by the jury. 
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Appellants therefor submit that the Trial Court erred in directing 
a verdict against them at the close of their case. Appellants assert that 
if they are not to be regarded as invitees under their lease as a matter 
of law, as urged in point 1, then the issue as to whether Mr. Lord had 
the right to use the garage doorway as a part of the consideration for the 
lease so as to give him the status of invitee at the time of the accident 


was properly for determination by the jury. 


CONCLUSION 


It is respectfully submitted that the judgment of the Court below 
should be reversed since the Trial Judge erred in ruling as a matter 
of law that Mr. Lord was a licensee, and this Court should by its man- 
date direct a new trial in accordance with points 1 or 2 as urged by appel- 
lants in their argument. 


Respectfully submitted, 


CLARENCE G. PECHACEK 

CLIFFORD C. KASLOW 
Southern Building 
Washington 5, D. C. 


Attorneys for Appellants. 
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JOINT APPENDIX 
IN THE UNITED STATES DISTRICT COURT | 
FOR THE DISTRICT OF COLUMBIA 


ELTON P. LORD 
3140 Wisconsin Avenue, N. W. 
Washington, D. C. 


and 


GENEVA LORD 
3140 Wisconsin Avenue, N. W. 
Washington, D. C. 


Plaintiffs. | 
vs. : Civil Action No. 2626-56 


LENCSHIRE HOUSE, LTD., 
a body corporate, 

3140 Wisconsin Avenue, N. W. 
Washington, D. C. 


Defendant. 
DOCKET ENTRIES 


Complaint 
Answer 
Deposition of Elton P. Lord 


Motion of defendant for summary judgment 
Opposition to motion for summary judgment 
Argued before Judge McGuire 


Order denying motion for summary judgment, McGuire, J. 


Pretrial proceedings 
Trial - McGarraghy, J. 


Verdict & judgment against plaintiffs by airecton, McGarraghy, J. 
Notice of Appeal by plaintiffs 
Notice of cross appeal by defendant 





[Filed June 22, 1956] 
COMPLAINT FOR DAMAGES 

The complaint of Elton P. Lord and Geneva Lord, his wife, re- 
spectfully states to this Honorable Court as follows: 

1. That the Court has jurisdiction of this action by reason of 
Title 11, paragraph 11-306, of the Code of the District of Columbia, 
1951 Edition. 

2. That the plaintiffs are adult citizens of the United States and 
residents of the District of Columbia. The defendant is a corporation 
doing business in the District of Columbia and is the owner and land- 
lord and in control of premises 3140 Wisconsin Avenue, N. W. 

3. That on or about January 10, 1956, in the morning, plaintiff, 
Elton P. Lord, who is a tenant of the defendant corporation, was leaving 
his apartment in the defendant's building at 3140 Wisconsin Avenue, N. W., 
Washington, D.C.; that as the said plaintiff was leaving by the rear exit, 


he slipped on the icy concrete surface and fell backward, striking the 


back of his head forcefully on the concrete, the surface of the said rear 
exit having a coating of ice which the landlord had notice and knowledge 
of, but which he negligently and carelessly failed to remove, but allowed 
said coating of ice to remain on the surface of the rear exit causing the 
surface to be in a slippery and dangerous condition. 

4. That, as a result of the fall, the plaintiff sustained a fracture 
of the skull, cerebral concussion, laceration of the scalp, and a sub- 
luxation of the spine, besides other severe and painful injuries to his 
body and great shock to his nervous system. 

3. Plaintiff was confined to a hospital and was completely disabled 
for a considerable period of time, and since he has returned to work, 
has suffered great pain and discomfort besides continuing headaches, 
partial deafness, and unsteadiness in walking; that plaintiff has been 
permanently injured; 

6. Plaintiff's wife, Geneva Lord, has lost the companionship, 
services and consortium of her husband for a considerable length of time. 
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WHEREFORE, plaintiff, Elton P. Lord, demands judgment 
against defendant corporation in the amount of Fifty Thousand Dollars 
($50, 000. 00) and : 
WHEREFORE, plaintiff, Geneva Lord, demands judgment against 
defendant corporation in the amount of Ten Thousand Dollars ($10, 000. 00). 


/s/ Clifford C. Kaslow 
Attorney for Plaintiffs 

1010 Vermont Avenue, N. W. 
Washington 5, D.) C. 


Plaintiffs demand trial by jury. - 
/s/ Clifford C. Kaslow 


[Filed July 13, 1956] 


ANSWER 


FIRST DEFENSE : 
The Complaint fails to state a claim upon which relief can be 


granted. : 
SECOND DEFENSE : 

The defendant admits the jurisdiction of the Court, its incorpora- 
tion and that the male plaintiff was a tenant on the date alleged pursuant 
to the terms of a lease between the plaintiff and the defendant and that 
the plaintiff Elton Lord sustained an accident on a ramp constituting part 
of a driveway which, in turn, was a portion of the exit from one of the 
garages on the premises of the defendant owned by the defendant. This 
defendant does not have sufficient information or knowledge to form a 
belief as to the allegations of injuries and damages alleged to have been 
sustained by each of the plaintiffs and can, therefore, neither admit nor 
deny the same. The defendant denies each allegation of negligence and 
every other allegation contained in the Complaint. , 

THIRD DEFENSE ! 

The accident complained of was caused by the sole negligence of 

the plaintiff, Elton Lord, or his negligence contributed thereto. 
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FOURTH DEFENSE 
The plaintiff assumed the risk of the happening of an accident at 
the time and place of his accident and under the circumstances then 
existing. 
GALIHER & STEWART 


/s/ William E. Stewart, Jr. 
Attorneys for Defendant 
820 Woodward Bldg. 


[Certificate of Mailing | 


[Filed April 4, 1957] 
MOTION FOR SUMMARY JUDGMENT 

Comes now the defendant and moves the Court to grant summary 
judgment in its favor in this cause and as reasons therefor, states as 
follows: 

1. There are no genuine issues of fact in this cause and as a 
matter of law this defendant is entitled to judgment. 

2. The lease agreement in effect between plaintiff and defendant 
clearly shows plaintiff is not entitled to recovery against the defendant 
on the matters asserted in the Complaint. 

3. And for such other reasons urged herein in the Memorandum 
of Points and Authorities in support of the Motion and as will be urged 


upon an oral hearing of the Motion. 


GALIHER & STEWART 


By /s/ William E. Stewart, Jr. 


Attorneys for Defendant 
* * * Xx 








[Filed May 17, 1957] 
ORDER ! 

This cause coming on to be heard upon the motion of the defen- 
dant for summary judgment, and after argument of counsel for the 
parties hereto, and upon consideration by the Court, it is by the Court, 
this 17th day of May, 1957, : 

ORDERED: | 

That the said motion for summary judgment be and the same is 


hereby denied. 


/s/ Matthew F. McGuire 
Judge 
[Certificate of Mailing] 
CLERK'S OFFICE | 
United States District Court for the District of Columbia 
Lord, etal, Plaintiff 
vs. 
Lencshire House, Ltd., Defendant 


There was entered on the docket 5/17/57 an order denying motion 


Civil Action No. 2626-56 


for summary judgment. 


McGuire 
Judge | 


HARRY M. HULL, Clerk 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
[Filed Dec. 22, 1958] 
1 The above-entitled matter came on for hearing za the 
Honorable JOSEPH C. McGARRAGBHY and a jury duly empanelled at 
10:43 a.m. 


* ae * * 
3 ELTON P. LORD, 
* % * * 
DIRECT EXAMINATION 
BY MR. KASLOW: 





Q. * * * 

Will you please state your full name and address. A. Elton 
Powell Lord, 3140 Wisconsin Avenue, Northwest, Washington, D. C. 

2k * * ok 

Q. How long have you lived at the Lencshire House? A. We 
were the second tenants to move into the building. That was in June of 
1950, Approximately, it's a little over 8 years, nearly 8 years. 

* XK ae * 

Now, there is a front entrance to the building, is there not? 

A. That is correct. 

Q. Is there an entrance on Woodley Road? A. No, there is no 
entrance on Woodley Road. 

Q. In other words, the entire length of this side of this building 
has no door of any sort in which you can gain access or egress from 
the building? A. That is correct. 

Q. So, if you were on Woodley Road in the vicinity of the garage 
and wanted to go into the building and didn't use the rear entrance that 
you did use on this occasion, how far would you have to walk? A. Well, 
the building is about a half -- takes up about a half a block. You would 
have to walk a half a block. 

Q. And then turn which way? A. To the right on Wisconsin. 

Q. And then walk a short distance? A. To the entrance of the 

building on Wisconsin. 

Q. And would there be steps? A. Yes. 

Q. Directing your attention, Mr. Lord, to the 9th of January 
1956, after you had left your employment at the Atomic Energy Com- 
mission, what did you do? After you left the office for the day? 

A. Well, the weather conditions being such as they were, they let us, 
the employees, out early. We left the office about 3:00 o'clock in the 
afternoon and that was 1901 Constitution Avenue, which is between 19th 
and 20th Streets on:Constitution. 

It took me two hours to drive to 38th Street, which is the street 
running parallel with Wisconsin behind the apartment building, to park 
my car and to get home. 


7 


7 





® Q. Now, where did you park your car? A, I parked it on 38th 
> Street, the south side of 38th Street, just off Woodley Road. 

i Q. Then which way did you walk to get to the bntlding? A. I 

t walked east. 


Q. Along what street? A. Along Woodley Road. | | 
Q. As you approached the building, which path did you take? 


7 A. I took the south side of the street on Woodley. | 
, Q. Yes, and which door did you enter? A. I entered the rear 
, exit of the building which is known as the entrance to the garage. 


Q. Now, why didn't you go down the other way and into the front 
of the building? A. Well, the whole area was covered with ice and snow 
and that would mean that -- would have meant that I would have had to 
walk a half a block up Woodley Road to get into the entrance at Wis- 
consin, so I made the cut through the rear exit, which would have 
4 saved a half a block. : 

4 Q. When you went through the rear exit, was that rear exit door 
open, that big overhead door? A. It was. : 

Q. Is that door usually open or closed or what? A. It is open 
the majority of the time. Very seldom have I ever found it closed. 

Q. And when is it closed, ifever? A. Usually in the evenings 
about 11:00 o'clock or thereabouts. 


* * * 
“ Q. So that you went in that open doorway in the back d the 
. 8 building in the evening of the 9th. A. Yes. ! 


Q. About what time was that? A. That was about shortly after 
5:00. | 
Q. Was the surface sanded or what was the surface of the ramp? 
A. At that time it was sanded. : 
Q. Sanded? A. That's right. 
- Q. So that you walked through safely. A. That's right. 
? Q. Now, the morning of the 10th, what time did you arise? 


A. Normal time, about 7:00 o'clock. | 
* x * * 
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Q. Did you look out the window or what did youdo? A. Yes. We 
have a view from our living room that looks out toward Wisconsin Avenue 
and I normally, through standard practice, look out to see what type of 
weather, what the weather is to determine what type of clothes I should 
wear to work. 

Q. What was the condition of the weather? A. It looked as if it 
were a Slight drizzle or rain. 

Q. So that did you then prepare to leave the building? A. I did. 

Q. And what did youdo? A. I walked down the -- there isa 
stairway right near my apartment that leads down to the garage and in 
order to save that half a block that I would have had to go through from 
the front entrance of Wisconsin Avenue and down through Woodley Road, 
which had not been cleared or cleaned the night before and had the ice 
and snow on it, I cut through the garage. 

Q. Was the door open? A. The door was open. 

Q. Now, stopping for a minute at the door, what is the custom 
of the tenants in the building as regards the use of that doorway that 
you used on this occasion ? 

MR. STEWART: I object, if Your Honor please. The question 
here in this litigation, what Mr. Lord did on January 10th, 1956. 

THE COURT: You may answer. The objection is overruled. 

* oe * cd 

A. me - 

Well, everyone used it. They go through and out. It is open. 
It is a thoroughfare, and the people that live in the building who don't 
have access to the parking area on two levels in the building and have 
to park their cars down on other streets normally walk through there 
every day to go home, to go through the door, the rear door to the ele- 


vator. 


Q. Do you use that doorway often or seldom or how much? 


A. Yes, quite frequently. 
Q. More than the front or -- A. Asa matter of fact, I have been 
going in and out of there for 8 years, practically every day, to work. 
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Q. Has the landlord or the Lencshire House, have they ever ob- 
jected in any way to the use of this doorway? A. No. : 

Q. Have you ever seen a sign warning or instructing the tenants 
or anyone else, for that matter, to stay away from that entrance or 
doorway? A. No, it is more or less considered the rear door toa 
house or home; that is your place of abode. | 

* a * * | 

1 Q. Now, Mr. Lord, as you got to that doorway, what happened? 
A. Well, it has an overhead door that pulls back when it is open and 
water was dripping down from the edge of this door in the edge of the 


doorway to the exit and it was drizzling. 

ok * oe * 

A. I stopped to pull my overcoat up around my neck because, as 
I said, it was drizzling rain and I wanted to keep from getting wet, my 
tie and my collar. : 

Q. What did youdo? A. And I took two steps out and fell, 
slipped. | 
Q. And following that slip and fall, what is your first recollection 
after that? A. My first recollection was a gentleman, a tailor in the 


building, helped me. 


x xe e 1k 
29 CROSS-EXAMINATION 
BY MR. STEWART: 
* * ae * | 
30 Q. Mr. Lord, on the morning of this accident, January the 10th, 


1956, had you, while still in your apartment preparing to go to work, 
observed the condition of the streets or sidewalks by looking out of 
your window? A. Only to the extent that looking through the window 
out of my living room the glass on the outside was covered with pre- 
cipitation, drops of rain. | 

Q. That is the glass of your window, you are referring to. 
A. That is correct. i 

Q. What Iam inquiring about, sir, is whether you had observed 
the condition of either the streets or the sidewalks immediately adjacent 
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to the building of the Lencshire House before leaving your apartment 
that morning? A. No, I only looked out the window to see whether the 


sun was shining or it was raining and I didn't actually -- you couldn't 


see because of the heat on the inside created a slight film of steam, 
but you could see the drops of the rain on the window pane. 

Q. So that, Mr. Lord, when you left your apartment that morning 

and you travelled downstairs to the point where you were going to 
exit from the garage out into the public alley, you did not know what the 
condition of the sidewalk or the streets were from personal observation, 
did you? A. Only from the assumption gained the night before that it 
was the same. 

Q. Well, then, to come to my question, and I assure you Iam 
not trying to argue with you, but as of that morning when you reached 
the garage on the first floor level, you didn't know from having per- 
sonally looked at the streets or the sidewalks what their condition was, 
as of that morning. A. I hadn't been out of my apartment since the 
night before. 

THE COURT: What is your answer? 

THE WITNESS: May I hear the question again, sir? 

THE COURT: Read the question. 

THE WITNESS: The answer is "No." 

aK ss ae * 

Q. Now, you had descended from the third floor where your own 
apartment was located, via elevator, to the first floor level, am I cor- 
rect as far as Ihave gone? A. That is correct. 

Q. All right, sir. 

32 * ae Sd ca 

* * * you chose not to use the front entrance to go out onto Wis- 
consin Avenue. A. That is correct. 

Q. All right, and you chose not to use the door which leads onto 
a small iron stoop just off of the public alley to exit from this building, 
isn’t that true? A. That is right. 
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Q. You chose to go from the first floor of the apartment house 
through the garage and down a sloped ramp which was not covered. In 
other words, it was outside to a public alley and then on down to your 
car at 38th Street. AmIcorrect? A. That is right. : 

Q. This was a very cold morning. A. If my memory doesn't 
fail me, yes, I believe it was a cold morning. | 

Q. And it appeared to you that there was a drizzle, a light 
drizzle falling, is that right? A. That is right. : 

Q. What packages were you carrying that morning? A. Ihad 
two small packages that I had intended to mail. One had a -- I believe, 
a tie init. The other was a snow Suit for a niece of mine. 

Q. Now, Mr. Lord, you were leaving this apartment house on 
this particular morning by the route which to you was the shortcut to 
your automobile, isn't that true? A. That is correct. 2 

Q. Can you tell me in terms of feet how much further it would 
have been for you in entering the garage at the first floor level to 
utilize the door which led out onto this iron stairway and to descend 
those steps than it was for you to employ the route you took ? A. That 
is about 20 to 30 feet. : 

Q. Now, can you give His Honor and the ladies and' gentlemen of 
the jury a word picture, so to speak, of this ramp that you and I have 
referred to in our questioning and answers here? A. Looking from the 
inside or looking from the outside? ! 

Q. Well, I leave it up to you, sir, whichever way you prefer. 

A. Well, the door is a normal garage door with an overhead door. It 
pulls back up overhead. About 9 feet in width. The floor of the garage 
is level on the ground level, the ramp or incline that leads into the 

34 garage door is at a slant or incline which goes directly down to 
the alleyway, the surface of the alleyway. The incline runs from the 


corner of the building on Woodley Road all the way up to and including 


the iron steps that you have referred to. | 
Between the iron steps and the garage door is another door of 
quite, about similar proportions to the garage door. However, I don't 
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know what is in it. It is always closed. A similar door is to the left 
of the garage door between the garage door and Woodley Road. The -- 

Q. I beg your pardon? A. The ramp is fairly steep for about 
17 to 20 feet before it hits the level of the alley. 

Q. Now, let's imagine that Iam within this first floor level 
garage and I am right at the edge of the floor of this first floor level 
garage. Immediately above me would be the double overhead garage 
doors that has followed a track, so to speak, is that right? A. That 
is right. 

Q. Now, the width of the opening of the garage doors is approxi- 
mately 9 feet, I believe you indicated. A. Just about, yes, sir, that 
is an estimate. 

Q. Would you say that the ramp from the doorway down to the 
alley is about that width? A. At the opening of the door, yes. It ex- 
tends on. 

35 ss * * * 

Q. Now, is there anything on either side of this ramp in the 
vicinity of this doorway that you were coming out of, such as a hand- 
rail for pedestrians or any indication that this was other than a ramp of ac- 
cess into or egress from that garage? A. No, just a ramp that 
leads into the doorway. No rails. 

a * ca cs 

Is that ramp of concrete surface? A. It is concrete with one 
portion of it, one exception, and that is a round metal manhole cover. 

Q. Now, you would agree, would you not, that the concrete 
sloped downwards, as this was away from the garage, and would, of 
course, be more difficult to walk upon in inclement weather than a 
level, flush cement floor surface, wouldn't it? A. Yes, if the floor 
surface was available. 

Q. We are talking about outside now, outside of the garage area. 

Now, when you reached the point, Mr. Lord, that you were about 
to leave the apartment house, you were at the edge of the floor surface, 
you were about to descend the ramp to go to your automobile, did you 
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36 look at the ramp to observe its condition? A. No, I was pri- 
marily interested in the weather conditions in trying to keep from getting 
Wetec : 
THE COURT: * * * 
The question was, did you look? 
THE WITNESS: Only at the weather condition. 
BY MR. STEWART: 
Q. And that was when you determined it was drizaling, is that 
right? A. That is right. 
Q. At any time prior to your fall on this ramp did | you observe 
the condition of this ramp? Did you look at it? A. — the night be- 
fore, on my way home from work. 
Q. The morning, we are talking about, the morning of January 
10, 1956, Mr. Lord, when your accident occurred, did you at any time 
prior to your fall on that ramp look at it to determine its condition ? 


A. On that date, no. | 
* *x * * | 
40 Q. Mr. Lord, when you became a tenant in the calendar year 
1950, as you mentioned to us earlier in your testimony, you executed, 
as did the landlord, of course, a written lease with regard to these 
premises? A. That is correct. i 
Q. And that was renewed each year, is that correct, sir? 
41 A. That is up until the one that you have, or my counsel has 
now, that is the last lease I have received. : 
Q. That was executed in December of 1955, and designed to cover 
the calendar year of 1956, is that correct, sir? A. That is correct. 
Ke a x * 
REDIRECT EXAMINATION 
BY MR. KASLOW: : 
* * * * 
42 Q. Mr. Lord, why did you use the exit from the garage down this 
ramp? A. Well, the weather on the night before when I came home 


was rather inclement and cold, and snow was on the ground and ice. 
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And on the north side of the building from Wisconsin Avenue to the alley 
where this exit was was covered with snow and ice. 
43 Q. Was that the entire length of the building? A. The entire 
length of the building. 

Q. So if you had used the front door of the building is that the 
path that you would have to follow? A. I would have to come right 
down or walk in the middle of the street. 

Q. And were they all covered with ice? A. That is correct. 

Q. Now, Mr. Stewart asked you about -- asked you whether it was 


your choice to use this, I believe it is an exit from the garage, instead 


of that little doorway going to a series of two or three steps. 

Now, why didn't you use that? A. Well, in coming in the night 
before, the area -- 

MR. STEWART: Objection to the condition the night before. He 
hadn't used that the night before and he certainly hasn't indicated he 
used it the day of the accident. On the contrary, Your Honor. 

THE COURT: I think he may answer. 

THE WITNESS: I did use it on the night before, to come in, in the 
rear entrance or exit, and the area right immediately in front of the 
garage to the ramp was sanded, but the area from the garage to the iron 
stairs was similar to the sidewalk on Woodley Road. 

BY MR. KASLOW: 

Q. Was iticy? A. That is right. 

Q. So that you wouldn't use that because you knew it was icy. 
A. That is correct. 

Q. During the snows is it sanded or during icy periods, is it 
sanded? A. Ihave never seen it sanded. 

Q. Ht is allowed to remain icy? A. That is right. 

* * ok * 

Q. The condition of this concrete ramp that Mr. Stewart asked 
you about that you testified to, is it a slight incline or is it a steep 
incline? What sort of an incline is it? A. Well, I would say it is about 
a 20 percent, that is a rough estimate. 
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Q. Is it scored or lined to give traction? A, It is scored about 


four inches apart, lines four inches apart. 
45 Q. To give grip, traction? A. That is right. 

Q. Is the alleyway up near the steps, is that scored and lined ? 
A. The alleyway? Is it? | 

Q. Yes. A. The alleyway is not scored or lined, only the ramp. 

* * * * 

RECROSS-EXAMINATION 

BY MR. STEWART: : 

Q. Mr. Lord, do you recall that on July 30, 1956, that in com- 
pany with your counsel, Mr. Kaslow, you came to my office where you 
were initially placed under oath and than I asked you questions and Mr. 

47 Kaslow asked you a question or two with respect to this accident 
and your injuries and damages, and so forth? A. Yes. | 

Q. Do you recall that, sir? A. Yes. 

Q. And then after that day of July 30, 1956, you subsequently 
went to the court reporter's office where the deposition had been written 
up and you read it, made some changes, and signed it, did you not? 

A. That is correct. : 

Q. All right. And do you remember this question and this answer 
which I am about to read to you, sir? | 

Page 10, Your Honor. 

"Question. Now, how were you intending to walk from the 
apartment house to your car? In other words, what route were 
you going to take, Mr. Lord? 

"Answer. Well, it was raining and to save a half a block 
of wetness, cut through the garage, the floor level, to get there 
in the shortest route possible." ! 

Now, wasn't that your answer? A. That is correct. 


*x * * * 


LOUISE KLUTTZ 
* 
DIRECT EXAMINATION 
BY MR. KASLOW: 
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Q. Miss Kluttz, would you please state your name and your 
address? In a clear voice so we can hear back here. A. Louise 
Kluttz, 3140 Wisconsin Avenue, Northwest. 

49 * K 2 ok 

Q. Is that the same building in which Mr. and Mrs. Lord reside? 
A. Yes. | 

* ok * * 

Q. Now, Miss Kluttz, directing your attention to January 10, 
1956, at about 8:00 o’clock in the morning, what happenedand where 


were you when it happened? A. I was sitting in my car on the 3700 


block of Woodley Road, Northwest. The car was facing eastward. 

* * > * 

50 Q. Is that facing the Lencshire House? A. Facing the Lencshire 
House, and I was letting my motor heat up and when I was sitting there 
I saw this gentleman come out of the exit of the apartment house, 3 
Lencshire House, and he slipped, fell, and Isat there. He didn't get 
up. So I got out of my car and walked toward him. 

Just as I got to him he began to raise up. He was stunned. I 
could tell that. And I helped him to his feet. The back of his head was 
bleeding. I helped him into the garage and let him stand next to a car 
there, resting against his car, until I could go and get help. And I got 
the valet man there to come and help him to his apartment. 

Q. Miss Kluttz, was that Mr. Lord? A. Yes. 

Q. Now, you went out that morning, which exit did you use? 

A. The garage. 

Q. That the same one that Mr. Lord used? A. Yes. 

Q. Oh, by the way, at what place did Mr. Lord slip and fall? 
Was it the alley or the ramp or what? A. It was the ramp. Just as he 
went out of the garage door. 

51 * * * ak 
Q. Now, Miss Kluttz, when you went over to Mr. Lord's assis- 
52 tance, did you observe the condition of that ramp where he fell? 
A. Yes, it was very slippery. 
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Q. And what made it slippery? A. Well, it had rained and 
sleeted the night before and it had frozen over. : 

Q. Isee. Now, describe your going down and using that exit 
yourself. | 

ak * a6 * | 
A. As I started out the exit, there was a delivery man, laundry de- 
livery man there, and he warned me that it was very slippery, be care- 
ful, soI was. I picked my steps, otherwise I would probably have fallen. 

* * * * | 

Q. So he warned you and you picked your spots to go down. A. Yes. 

Q. Now, do you use that exit yourself? A, Always. 


Q. Always. | 
Has anyone ever objected to your use of it? A. No, they have not. 
53 * x os * | 


| 
Q. Have you been observed by any employees of the Lencshire 
House using that exit? A. Yes. 


oe * me xk | 

| 
Q. Who watched you use that exit? A. The janitor. 
* * * * | 


Q. Who did the sanding in the building? A. The janitor. 
* * * * 
304 Q. Miss Kluttz, is that exit used by many, most, or what sort 

of use did it get from the tenants of the building? | 

* * we * 

Q. Did most of the tenants use it? A. Well, I'd say a good many 
of the tenants used it. ! 

Q. Often used it? A. Yes. 

Q. Have you ever seen any sign directing the tenants not to use 
it? A. No, I haven't. 

* * cd * 

Q. When you came in the night of the 9th, what was the weather 
condition then? A. It was raining, sleeting. 

55 Q. And which exit, which entrance did you use ? A The garage. 
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Q. The garage entrance? A. Yes. 

Q. Was there any procedure taken by the building to make it safe 
then? A. Yes, the janitor was sanding it. 

Q. Did he see you goin? A. Yes, he did. 

Q. Whatitime was that? A. It was between 4:00 and 5:00 o'clock. 

Q. Atnight? A. In the evening, between 4:00 and 5:00 o'clock 
in the evening. 

Q. The next morning when you observed this ramp, when Mr. 
Lord fell, was there much sand or little, or to what extent? A. Well, 
there was sand. 

Q. What was that? A. There was sand there but it had frozen 
over. It rained and sleeted the night before and it froze over. 

Q. Was it on top of the sand? A. Yes. 

* K ok 

CROSS-EXAMINATION 
BY MR. STEWART: 

Q. Miss Kluttz, the day of the 9th was a pretty dreadful day in 
Washington weatherwise, wasn't it? A. Yes, it was. 

Q. Do you, by chance, recall, were you excused of an early 
hour from your employment on that day? A. Yes, we left early. 

Q. And that was because of this very inclement weather that we 
were anticipating at that time? A. Yes, as well as I remember. 

Q. And did you have occasion to leave the apartment house on 
the evening of the 9th after you entered it, apparently somewhere be- 
tween 4:00 and 5:00 p.m. ? A. No. 

Q. It was not the type of night to go out, I take it? A. Well, I 
didn't go out, out the garage, anyway. 

Q. And what time was it, Miss Kluttz, would you estimate for 
us, that you left the apartment that morning and went to your auto- 
mobile? A. I would say just a little before 8:00 o'clock. I don't know 
exactly. It was around 8:00 o'clock. 

Q. And when you reached your automobile you were seated in the 


car waiting for your room mate, Miss Guest, weren't you, when you 
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57 witnessed this occurrence that you described for us? A, Waiting for 
the motor to heat up and she also was to join me. i 
* * * * | * 
Q. Do you recall driving around to the front of the apartment 
house and telling James, the janitor about the accident? A. Yes, 


I do. | 

* aK x * | x 

Q. When you drove around to the front of the apartment house 
there on Wisconsin, just south of Woodley, and you told James about 
this accident, he was cleaning the sidewalk in front of the building, was 
he not? A. I don't remember. i 

Q. You don't recall that? A. No, I really don't. ; 

Q. Do you recall -- I realize this occurred quite -- A. It has 
been two years ago. ! 

Q. That's right, exactly. 

Do you recall back in February, specifically on February 2nd, 
1956, that you described this accident and its occurrence and the events 
of it to a representative of the Lencshire House? A. Yes. 

Q. And do you recall stating on that date, "I then went out, I 
then went back out the garage entrance, got into my car, and drove it 

59 around to the front of the apartment. James, the janitor, was 

out in front cleaning off the sidewalk and I told him what happened. os 

Does that refresh your recollection? A. Well, if I told you that, 
that was true. 

* 3K oe 

REDIRECT EXAMINATION 
BY MR. KASLOW: 


| 
Q. Miss Kluttz, how many janitors are in the apartment building ? 


A. There is usually two. 
* * * 


61 GENEVA LORD 


* * 


DIRECT EXAMINATION 
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BY MR. KASLOW: 
Q. Would you please state in a clear and loud voice your name 
and address and relationship to Elton Lord. A. Geneva Step Lord. I 
am his wife. I live at 3140 Wisconsin Avenue. 
x* 5 * * * 
66 Q. Mrs. Lord, when you enter and leave the building at the 
Lencshire House, do you use the front or back -- 
MR, STEWART: I object to the question, Your Honor. I don't 
see where the use of the means of exit by this witness has any bearing 
67 on the issues. 
THE COURT: She may answer. 
x x BS a * 

THE WITNESS: If Iam going to the grocery store I use the front 
entrance but if Iam going to the car I usually go through the basement. 
* * * * * 

Q. What do you know of the use of that by the other tenants? 
A. Well, it is much more convenient to go through the rear because 
like, for instance, if you have a baby carriage, if you went through the 
front entrance there is four or five steps you would have to push the 
baby carriage up, or your cart of groceries; if you go through the base- 
ment you only have a little -- not as much, as high. 

Q. When you speak of the basement you mean the garage? 
A. The garage entrance. 


Q. The one where your husband fell? A. Yes. 
x * 4 * 
CROSS-EXAMINATION 
BY MR. STEWART: 
Q. Mrs. Lord, can you give us any idea of about how many auto- 


mobiles are accommodated in this first floor garage that we have all 

been talking about? A. Let me see, I would say that is difficult to say. 
cd a * * * 

A. I would approximately say, not more than 24, I don't believe that it 

will accommodate. 
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Q. And, of course, it is reasonable that those cars would be in 
and out? A. Oh, surely. | 


Q. Up and down that ramp, is that right? A. Yes. 
ae * * e | 
CATHERINE L. KARUBA 
* * 
DIRECT EXAMINATION 
BY MR. KASLOW: 


xe * ae * * 
Q. * * * Would you please state your full name and address ? 


A. Catherine L. Karuba, 3140 Wisconsin Avenue, N. W.' 
Q. What is your occupation? A. Housewife and nurse, registered 


nurse. ! 
Q. Mrs. Karuba, you live at 3140 Wisconsin, which is the Lenc- 


shire House? A. That is right. 
73 Q. And that is the same building in which Mr. and Mrs. Lord 


reside? A. Yes. : 

Q. Which apartment do you occupy? A, Apartment 116. 

* * * *x | 

Q. Is it directly above the garage? A. Yes, itis. | 

* * * * * 

Q. * * * * how long have you lived in this building? A. About 
eight and a half years. ! 

Q. And have you observed the passing of tenants and tradesmen 

74 through this opening? A. Yes, the tenants, particularly. 

MR. STEWART: May I state for the record my objection to this 

type of testimony as being irrelevant to the issue involved in this case? 


THE COURT: She may answer. 


* * * * * 


~ 


Q. Have you observed the passing of people through this opening? 


A. Yes. 
Q. Has it been continuous? A. Oh, yes, people do it every day. 


Q. Do you use it? A. Yes, I use it. 
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Q. Do you use it often or seldom? A. Practically every day. 
Q. Have any of the employees of the building ever observed you 


using this opening in the building? A. Oh, yes; yes, I have been down 


there and gone through them and the manager has been there and the 
janitors. 

Q. What is the manager's name? A. Mrs. Rogers. 

Q. She saw you use the rear entrance or exit? A. Yes. 

75 Q. Did she have any objection to your use of it? A. No, she 
never said anything. 

Q. Did anyone else ever see you use it? A. The janitors. 

Q. And they never objected to it? A. No. 

Q. On snowy or inclement days, which exit do you use? A. Igo 
through the garage. 

Q. You go through this opening? A. When I go out the back, yes, 
or come in the back way. 

oe * * od * 

79 MR, STEWART: I move Your Honor to direct a verdict for the 
defendant on the basis that the plaintiff has failed to establish a prima 
facie case, in that the evidence shows that Mr. Lord, at the time and 
place of the happening of the accident here, was a licensee rather than 
an invitee. 

* ak e * cd 

THE COURT: He didn't pay any rent for the garage, did he? 

MR. KASLOW: No, he didn’t. He used it on certain occasions 
when he went away. If Your Honor recalls the testimony, there was 
somewhere in the vicinity of 25 spaces available, the building contains 
more than 150 units, it is a physical impossibility for everybody to 
have space in that garage. It is in a neighborhood where almost every- 
one has an automobile, it is a luxury type building. Your Honor, I don't 
think we need to decide whether Mr. Lord is a licensee or an invitee, 


because I think there is an ample consideration. 
* oe a 
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100 | THE COURT: I think I am required to rule as a matter of law 
that Mr. Lord was a licensee of the plaintiff at the time in question 
and that there is no evidence of negligence which would warrant this 
case going to the jury, and I will have to direct a verdict on behalf of 
the defendant. | 

Bring the jury in. | 

* * * * | * 

THE COURT: Ladies and gentlemen of the jury, ag you may sur- 
mise from the fact that you were asked to be back here at 1:45 and you 
are now being called in at 2:30, that there have been some discussions 
between the Court and counsel with respect to legal questions. I think 
I advised you at the close of the morning session, that is, before you 
were excused for the morning, that the plaintiff had rested, the plaintiffs 

101 had closed their case. There thereupon arose the question of whether 
or not on the evidence, as a matter of law, there was sufficient evidence 
to go to you as members of the jury to determine whether or not there 
was any liability on the part of the defendant. That raised the question 
about the status of the plaintiff, Mr. Lord, and also raised the question 
about the duty of the defendant to Mr. Lord, occupying the status which 
he did at the time of his injury. 

Without going into a great deal of detail, I have ruled as a matter 
of law that the plaintiff is not entitled -- the plaintiffs are not entitled to 
recover in this case, because there is no showing of that type of negli- 
gence which the plaintiffs would have to establish in order to have re- 
turned a verdict in their favor and, therefore, your verdict will be for 


the defendant. } 
* * * x | * 


ee 
[Filed Oct. 31, 1958] | 
VERDICT AND JUDGMENT 
This cause, having come on for hearing on the 30th day of 
October, 1958, before the Court and a jury of good and lawful persons 


of this district, to wit: 
* * * * = 
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who, after having been duly sworn to well and truly try the issues be- 


tween Elton P. Lord and Geneva Lord, plaintiffs, and Lencshire House, 
Ltd., defendant, and after this cause is heard and given to the jury in 
charge, they upon their oath say this 31st day of October, 1958, that 
they find for the defendant against said plaintiffs by direction of the 
court. 


ok *x 


JOSEPH C. McGARRAGBY, J. 


[Filed November 25, 1958] 
NOTICE OF APPEAL 
Notice is hereby given this 25th day of November, 1958, that 
Elton Lord and Geneva Lord, hereby appeals to the United States Court 
of Appeals for the District of Columbia Circuit from the judgment of 
this Court entered on the 31st day of October, 1958, in favor of defen- 
dant, Lencshire House, Ltd. against said Elton Lord and Geneva Lord. 
/s/ Clifford C. Kaslow 


Attorney for Plaintiffs 
aK me * cc 


Please Notify: 
William E. Stewart, Esquire 
Attorney for Lencshire House, Ltd. 
Woodward Building 
Washington, D. C. 


Costs: 


Bond $10. 00 
Cierk $ 5. 00 





25 
[Filed Nov. 28, 1958] 
NOTICE OF CROSS APPEAL ! 

Notice is hereby given this 28th day of November, 1958, that 
Lencshire House, Ltd. hereby appeals to the United States Court of 
Appeals for the District of Columbia Circuit from the interlocutory 
judgment of this Court entered on the 17th day of May, 1957 (finalized 
for purposes of appeal on the 31st day of October, 1958) in favor of 
Elton Lord and Geneva Lord against said Lencshire House, Ltd. 


GALIHER & STEWART 


By /s/ William E. Stewart, Jr. 
Attorneys for Defendant 
* * * 


Please notify: 


Clifford C. Kaslow, Esq. 
Attorney for Plaintiffs 

1010 Vermont Avenue, N. W. 
Washington, D. C. 
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LEASE AGREEMENT 


LESSOR AND LESSEE | 
THIS AGREEMENT, made this 2nd day of December, 1955, by and 
between LENCSHIRE HOUSE, party of the first part, herein called the 
Lessor, and E. LORD party of the second part, herein called Lessee. 
WITNESSETH: | 


SPACE 
That in consideration of the representations made in the application 


filed by the Lessee with the Lessor, and the rent herein reserved, and 
of the covenants herein contained and by the said Lessee to be per- 
formed, the Lessor hereby leases to the Lessee, and the Lessee hereby 
leases from the Lessor, Apartment No. 317, consisting of 

rooms, having bedrooms, in the building known as LENC- 
SHIRE HOUSE, INC. Address 3140 Wisconsin Avenue, N. W., 
Washington, D. C., to be occupied as a private dwelling and not other- 
wise (and space in the storage room situated in said building). 

aK 5 * * 
RENTAL, ETC. 

For the total rental of One Hundred Fifteen and 00/100 Dollars 
($115. 00), that is, apartment rental One Hundred Fifteen ‘and 00/100 
Dollars ($115. 00) and garage rental | 
payable in equal monthly installments of One Hundred Fifteen and 00/100 
Dollars ($115.00) in advance, without deduction or demand, on the first 


day of each month during said term, at the office of the Lessor, or at 
such other place designated by the Lessor, the first payment of One 
Hundred Fifteen and 00/100 Dollars ($115.00) to be made upon the exe- 
cution hereof covering rent in advance for the first month of said term, 
and a payment of One Hundred Fifteen and 00/100 Dollars ($115. 00), to 
be made upon execution hereof covering rent in advance for the last 


month of said term. 
x 
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DAMAGES TO PREMISES, ETC. 

3. The Lessee shall make suitable repairs to the leased premises 
and fixtures belonging thereto whenever they have been damaged by mis- 
use or neglect of the Lessee, his family, servants or visitors, and at 
the termination of his tenancy, he shall deliver up the leased premises 
in the like good order in which they now are, ordinary wear and tear and 
casualties by fire and the elements only excepted. The Lessee shall 
give the Lessor prompt notice of any defects in or accidents to the water 
or steam pipes, electric wiring, heating apparatus, or any other part 
of said leased premises, in order that the same may be repaired with 
due diligence but the Lessor shall not be liable for any damage arising 
out of the making of any such repairs, or the failure to make the same, 
nor for any damage whatever to the person or property of the Lessee, 
the members of his family, agents, guests, employees, or other persons 
in and upon said premises, or in and about said building at any time, 
however caused, whether through the negligence or carelessness of any 
employee of the Lessor or otherwise. 

2 aK e 
STORAGE GARAGE, ETC. 

7. The Lessee, at his sole risk, may use reasonable space, if 
available, in the store rooms provided by the Lessor for the storage of 
trunks, suitcases, provided, however, that the same shall be kept 
closed, locked, and shall have appropriate handles thereon, so as to 
facilitate ready handling thereof. If any employee of the Lessor shall, 
at the request of the Lessee or member of his household, move, handle 
or store any such articles in said store rooms or remove any of the same 
therefrom, or handle, move, park, or drive any automobile placed in 
the garage provided by the Lessor, then and in every such case, such 
employee shall be deemed the agent of the Lessee; and the Lessor shall 
not be liable for any loss, damage or expense that may be suffered or 
sustained in connection therewith. Any personal property which may be 


left in any automobile while it is in the garage provided by the Lessor, 


shall be at the sole risk of the Lessee or the parties owning the same, 
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and the Lessor shall in no event be liable for the loss, destruction, theft 


of or damage to such property. ! 


* * * ! * 
| 


IN WITNESS WHEREOF, the parties hereto have caused these 
presents to be signed in person or by a person thereunto duly authorized 
and their respective seals to be hereunto affixed, the day and year first 
hereinabove written. i 
/s/ Martha Rodgers, for 
LENCSHIRE HOUSE, INC. 


rt ath thar enh comet emt 
Lessor | 


/s/ Elton P. Lord 
Lessee 
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COUNTER-STATEMENT OF THE CASE 


Nos. 14,886 and 14, 888 


In order to supplement the statement of the case as submitted by 
appellant, and to direct this Court's attention to matters of record, not 
contained in appellant's statement, but believed to be of import by ap- 


pellee, the following is submitted. 


The lease agreement dated December 2, 1955 (J.A. 27-29), was 
not offered nor received in evidence, and was not before nor considered 
by the trial Court (T. 76-77). By way of explanation to this Court, ap- 
pellee suggests that the lease was considered as part of the record at 
the time of the filing of appellee’s motion for summary judgment, and 
remained in the official file of the Court. 


In his testimony, appellant, Elton Lord, stated that in the late 
afternoon of January 9, 1956, he entered the garage entrance of the 
apartment house, as the whole area was covered with ice and snow and 
in order to save himself a walk of an additional half-block to the front 
entrance (J.A. 7). The next morning, as he left the apartment house 
to go to his parked auto and travel to work, he again chose to use the 
garage as his means of exit in order to save the additional half block 
distance of walking which would have been necessitated by use of the 
front door of the apartment house (J.A. 8). Appellant admitted he did 
not know the condition of the streets or sidewalks as they existed that 
morning, but only knew that it appeared to be drizzling and it was cold 
(J.A. 10). Onthis morning, in order to take the short cut to his auto 
parked on the public street, saving one-half block by not using the front 
entrance for normal pedestrian traffic, and saving twenty to thirty feet 
involved in the use of the rear entrance, he started down the ramp 
toward the alley (J.A. 10-11). The ramp was more difficult to walk 
upon in inclement weather, and was not bordered by handrails (J.A. 12). 
The appellant did not look at this ramp to determine its condition that 
morning prior to his fall thereon (J.A. 13). Appellant conceded the 
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correctness of his answer given at oral deposition, that he was uSing this 
means of exit from the apartment house to reach his car on the morning 
of the accident to save a “half-block of wetness. . .. to get there in 
the shortest route possible." (J.A. 15). 


Appellant's witness, Louise Klutz, had walked down the same 
garage ramp that morning, just shortly before appellant, but did not fall 
(J.A. 16, 17). Following appellant's accident, this witness drove 
around to the front of the apartment house and there saw the janitor 
cleaning the front sidewalk (J.A. 19). | 


Appellant's wife estimated that the garage from which appellant 
exited on the morning of his accident accommodated about 24 automobiles, 
which cars traveled up and down the ramp in question and into and out of 
the garage (J.A. 20, 21). | 


Appellee has filed a cross-appeal in this cause from the interlocu- 
tory ruling of the Court, made by a judge other than the trial judge, prior 
to the trial of this case, in the denial of appellee's motion for summary 
judgment. That motion was, in part, predicated upon the existence of 
an exculpatory clause in the lease between the parties, such lease being 
identified in the oral deposition of the appellant and made an exhibit to 
the motion (J.A. 4). The exculpatory clause was urged as valid and 
binding and that appellee was entitled to summary judgment because of 
the effect of same (J.A. 4, 28). This motion was denied without memo- 
randum opinion. An appeal from this Order did not lie until termina- 
tion of the litigation in the trial court (J.A. 1, 5). : 


STATEMENT OF POINTS ON CROSS-APPEAL 


No. 14, 888 


1. In its cross-appeal, the cross-appellant contends the Court 
erred in denying its motion for summary judgment predicated upon a valid 
and binding exculpatory clause in the lease between the parties. 
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SUMMARY OF ARGUMENT 
No. 14,886 


Seether it aetna 


The lease agreement between the parties was not in evidence be- 
fore the trial court, and reliance by appellants in this Court on its provi- 


sions should not be entertained. 


Appellant Elton Lord was not, at the time of his accident, within a 
portion of appellee's premises to which he, as a pedestrian, was invited 
or expected to use. He was, under the mutual benefit test, no more 
than a licensee, as the trial court held. 


The direction of a verdict in favor of appellee was dictated by 
reason of the lack of evidence of negligence sufficient to constitute a 
prima facie case. Asa licensee, appellant did not sustain his injuries 
while within the scope of any express or implied invitation extended by 
appellee, nor as the result of active negligence on the part of appellee. 
The overall evidence suggests only negligence on the part of appellant, 
Elton Lord, himself. 


No. 14, 888 


—____ 2 


The right of the parties to contract by lease agreement is certain- 
ly undisputed. The clear, unequivocal language contained in the lease 
constitutes a binding agreement and a bar to this action. The exculpa- 
tory clause in the lease is a proper matter of private agreement, and 
the Court should have entered Summary Judgment for cross-appellant. 


iy 


5) 


ARGUMENT 
No. 14, 886 


pa ne tanta 


1. APPELLANT'S STATUS AT THE TIME AND PLACE OF 
THE ACCIDENT IN QUESTION WAS THAT OF A LICENSEE 

Appellant contends that he was an invitee at the time and place of 
this accident, and suggests that he enjoyed such a status because of the 
existence of a lease between the parties and certain provisions of this 
agreement. Appellant's reliance upon the lease is erroneous. No 
such reliance nor argument was presented in the trial court and, in fact, 
appellant carefully avoided offering the lease in evidence, undoubtedly 
due to his determination to avoid the trial court being presented with the 
opportunity of directing a verdict for appellee on the basis of the exculpa- 
tory clause contained in the lease. : 


Appellant further suggests that he enjoyed the status of an invitee 
because other persons used the same means of ingress and egress, and 
the appellee failed to forbid same. It seems to appellee that such argu- 
ment ignores physical facts, practical considerations and the obligation 
of each individual to exercise a reasonable and intelligent degree of care 
for his own safety. Lastly, appellant suggests that the use of the garage 
entrance and ramp constituted an essential incident of the apartment 
leased, and formed a part of the consideration for the lease. Yet, ap- 
pellants concede in their brief that they parked their automobile on the 
public street and ‘did not lease space from appellee for storage of their 


automobile in the garage contained in said building." 


This Court, in the case of Arthur v. Standard Engineering Cox, 


89 U.S. Appeals D.C. 399, 193 F. 2d 903, Certiorari denied, 343 U.S. 
964, 72S. Ct. 1057, 96 L. Ed. 1361, adopted the mutual benefit test for 
determining whether one was a licensee or an invitee. This position 
was taken by this Court after consideration of the so-called “reasonable 


convenience" rule and rejection of the same in favor of the mutual benefit 


test. Referring to that test as described by the Supreme Court in 
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Bennett v. Louisville & N. Railroad Co., 102 U.S. 577, 584-585, 26 L. 
Ed. 235, this Court quoted as follows: 
"The principle. . . . appears to be that invitation 

is inferred where there is a common interest or mutual 

advantage, while a license is inferred where the object 

is the mere pleasure or benefit of the person using it."' 
The continuing force of this test is subscribed to by this Court in the 
cases of Firfer v. United States, 93 U.S. Appeals D.C. 216, 208 F. 2d 
524; Martin v. United States, 96 U.S. Appeals D.C. 294, 225 F. 2d 945; 
and Halin v. United Mine Workers of America, 97 U.S. Appeals D.C. 


Sete tet te Nels sete eet de eee, 
210, 229 F. 2d 784. 


Examining appellant's evidence in the light of this test leads but to 
the conclusion that the appellant Elton Lord was a licensee at the time 
and place of his accident. There is no dispute as to the facts which 
dictate such a conclusion. Appellant Lord, not wishing to use either 
front or rear door of the apartment house, not wishing to park his auto- 
mobile within the garage on the premises of appellee and to pay an ad- 
ditional rental for such, left his apartment on the third floor level, de- 
scended to the level of the garage, walked into and through the garage 
and started down a ramp, obviously for use of automobiles, to reach an 
alley and thereafter Woodley Road, solely for the purpose of taking "a 
Short cut"’ from his apartment to his automobile. The weather was bad 
and this made the shortest route the most desirable. An additional ex- 
cuse offered at one point was the suggestion that there was snow and ice 
on the streets and sidewalks but later it was developed that the actual 
condition. of the streets and sidewalks that morning was not known to ap- 
peliant Elton Lord. The true worth of these excuses is perhaps best 
judged in the light of appellants’ assertion that “appellant, Elton P. Lord, 
has been going in and out of that door to work practically every day for 8 
years and he considers it to be the rear door." Undoubtedly, appellants 


would concede that in that eight year period, there were many days of 


pleasant, clear weather. Predicated upon the admitted purpose and even 





7 


giving full recognition to the existence of inclement weather, a license 
only must be inferred for the benefit was solely to appellant. 


Appellants urge that others made similar use of the garage doorway 
and ramp, that the appellee knew of this and neither objected nor re- 
stricted such use. This Court stated in Arthur v. Standard Engineering 


Co., cited supra, at page 906, 7: 


"There was slight, if any, contradiction of the 
positive statement made by several witnesses that 
it is the general custom for scaffolds, ladders and 
such, which were built or provided by one subcon- 
tractor, to be utilized by the employees of other 
subcontractors. But again this fact did not make 
Arthur an invitee. The existence of such a custom 
simply permits consent to the use to be implied in 
instances where consent was not expressly given." 


And, further, at page 906, this Court stated: 


| 
"The witnesses agreed that the steam fitters 
built the scaffold for their own use and permitted 
Arthur and the other electricians to use it. But 
the permission did not stamp him as an invitee. 
We said in Branan v. Wimsatt, supra, 54 App. D.C. 
at page 378, 298 F. at page 837: | 


' . .. . A permission, whether express 
or implied, is not an invitation to enter or | 
use and establishes no higher relation than) 
that of mere licensor and licensee.’ ™ | 


Further definition of the mutual advantage test and the status of 
parties thereunder was supplied by the decision of this Court in Firfer v. 
United States, cited supra, in which a sightseer, visiting the Jefferson 
Memorial, sustained personal injuries while walking on the grassy plot 
adjoining the Memorial which he had attempted to use as a short cut to 
his parked automobile. This court pointed out that the crucial question 
involved was as to the existence of a duty owed and its violation, and that 
the duty owed and the degree of care required to be exerc ised by the land- 
owner in turn depended upon the status of the injured person at the time 
of the accident. Then, commenting specifically, the Court stated at 
page 219, 220: : 
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“Appellants, as members of the public, were 
of course invited to visit the Jefferson Memorial 
and its grounds, and while within the scope and 
area of that invitation, they undoubtedly were en- 
titled to the protection accorded by the law to ex- 
press or implied licensees. See Hanson v. Lehigh 
Valley R. Co., 3 Cir., 1941, 120 F. 2d 498, cer- 
tiorari denied, 314 U.S. 645, 62S. Ct. 86, 86 L. Ed. 
918; Briney v. [linois Cent. R. Co., 1948, 401 Ml. 
181, 81 N.E. 2d 866. But it appears from appel- 
lant's Own opening statement and the photographs 
introduced as a part thereof that when the accident 
happened they were not in a place where the public 
generally was invited and welcomed. The grassy 
plot was inaccessible to the public in any normal 
and ordinary manner and a person could enter it in 
only one of three ways; by climbing a ten-foot retain- 
ing wall, by squeezing through a thick hedge, or by 
jumping three ‘steps’ each with a riser of two feet 
or more. It must be apparent to any reasonable 
person that the Government, had it intended the 
grassy plot to be used by the public, would have 
maintained a more confortable and convenient method 
of ingress and egress than that provided here. The 
fact that no warning signals were posted--while not 
referred to in the opening statement but urged upon 
us here--is of no significance since the natural and 
artificial obstacles to an entry onto the grassy plot 
area were warning enough in themselves." 


Then, clearly indicating that the status of an individual may change 
as he moves from one position of a given premises to another, the Court 
stated at page 220: 


“When Mr. Firfer left that portion of the Monu- 
ment grounds which is set aside for the public, he . 
exceeded the scope of his license and became a 
trespasser, or, at best, if we take into considera- 
tion the statement made before this Court that un- 
impeded use of the grassy plot by some other mem- 
bers of the public indicated some sort of acquiescence, 
a bare licensee." 


Of course, appellee realizes that the physical obstacles in the path 


of the plaintiff as he approached the point of his accident in the case of 


Firfer v. United States, cited supra, were important items of considera- 
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tion, and that no such obstacles blocked appellant's path here, but it 
seems that here, too, the obvious purpose for, and use of the ramp, the 
lack of handrails and a pedestrian walkway, and the existence of normal 
ordinary and conventional front and rear entrances to the apartment 


house constituted ample notice of the use to be made of each. 


| 

2. THE EVIDENCE OF NEGLIGENCE WAS INSUFFICIENT 
TO WARRANT SUBMISSION OF THE CASE TO THE 
JURY, AND THE COURT PROPERLY DIRECTED A 
VERDICT IN FAVOR OF APPELLEE 


The appellants’ contention that the Court should have submitted to 
the jury the question as to whether appellant Elton Lord was an invitee 
or licensee is readily answered by reference, again, to the case of 
Arthur v. Standard Engineering Co., cited sipra, where this Court 
stated at page 906: 

“The appellant says if any doubt existed | 
whether he was a licensee or an invitee the question 
should have been submitted to the jury, as we held 
with respect to the circumstances shown in Young 
Men's Shop v. Odend'hal, 1941, 73 App. D.C. 354, 
121 F. 2d 857. Unquestionably so, when the status 
depends upon issues of fact created by a contrariety 
of evidence. But here the facts essential to the 
determination of appellant's status are not in dispute, 
and whether they showed him to have been a licensee 
or an invitee was a legal question for the court.” 

Insofar as appellants’ suggestion, that the jury should have been 
permitted to determine "whether Mr. Lord's use of the garage doorway 
at the time in question was a part of the consideration for the lease so as 
to make him an invitee," the appellee suggests this would have involved 
examination of and interpretation of the lease which appellant did not 

| 


place in evidence before the Court. 


Though appellants do not actually specify the negligence charged 
in their argument, appellee assumes that such would be the alleged 
failure to sand the ramp on the morning preceeding the accident, or the 
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alleged failure to remove fromthe ramp ice, snow or sleet which ap- 
parently was still falling at the time of appellant's accident. 


In Arthur v. Standard Engineering Co., cited supra, this Court 
stated at page 905: 


" . ... It is equally well established that a licensor 
is not liable in damages for the injuries of a mere li- 
censee, unless the injuries were the result of the 
licensor's active negligence. Radio Cab v. Houser, 
1942, 76 U.S. App. D.C. 35, 128 F. 2d 604; Branan 
v. Wimsatt, 1924, 54 App. D.C. 374, 298 F. 833, 
certiorari denied 265 U.S. 591, 44S. Ct. 639, 68 L. 
Ed. 1195; Brauner v. Leutz, 1943, 293 Ky. 406, 

169 S.W. 2d 4." 


SD 


35, 128 F. 2d 604, this Court stated: 


In the case of Radio Cab, Inc. et al v. Houser, 76 U.S. App. D.C. 


* . . . ., the occupier’s freedom from liability to 
licensees exists only when his negligence is passive 
or, as is sometimes said, is the negligence of omis- 
sion. If he is shown to be guilty of active negligence, 
as it is generally called, as the result of which an 
injury occurs to a licensee, he is liable for the 
damages sustained. His freedom from liability 
arises where the injuries are caused by reason of the 
unsafe condition of the premises, as to which the 
licensee takes the risk. Where, on the contrary, 
the injury results from negligent acts of the occupier 
or his'servants, the immunity disappears and the li- 
ability of the occupier is the same to a licensee as 

to an invitee." 


In the decision of this Court in Firfer v. United States, cited supra, 


the following is laid down as the law in the jurisdiction, at page 219: 


“There are two general classes of licensees: 
(1) licensees by invitation (direct or implied), and 
(2) bare licensees or licensees by acquiescence. 
The first category is usually regarded as consisting 
of persons invited upon the land not for the benefit 
of the landowner but by him either by some affirma- 
tive act or by appearances which would justify a reason-. 
able person in believing that such landowner (or oc- 
cupant) had given his consent to the entry of the 
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particular person or of the public generally. If the 
licensee by direct or implied invitation is within the 
scope and the chronological and geographical limits 
of the invitation, he may expect the owner and his 
agents to exercise reasonable and ordinary care and 
to provide reasonable safe premises, Gleason v. 
Academy of the Holy Cross, 1948, 83 U.S. App. 
D.C. 253, 168 F. 2d 561; Restatement, Torts 6342 
(1934), and he may hold the owner liable for injuries 
resulting from active negligence. Radéo Cab v. 
Houser, 1942, 76 U.S. App. D.C. 35, 128 F. 2d 608. 


"The bare licensee, on the other hand, is on the 
land of another, not by invitation or permission but 
by mere sufferance or acquiescence, Boneau v, Swift 
& Co., Mo. App. 1934, 66 S.W. 2d 172, 175. He 
takes upon himself the risk of unconcealed dangers 
which are natural to the place and can be avoided by 
proper care. Branan v. Wimsatt, 1924, 54 App. D.C. 
374, 298 F. 833, certiorari denied, 1924, 265 U. Ss. 
591, 44S. Ct. 639, 68 L. Ed, 1195. i 


"The owner's duty to such a person is less’ than 
that owed to a licensee by invitation; he is merely 
required to refrain from wanton injury and he should 
not knowingly permit such licensee to run upon a hidden 
peril or a hidden engine of destruction. Ford y. United 
States, 10 Cir., 1952, 200 F. 2d 272; Chicago Great 
Western Ry. Co. Vv. Beecher, 8 Cir., 1945, 150 F. 2d 
394, certiorari denied, 1946, 326 U.S. 781, 66 S.Ct. 
339, 90 L. Ed. 473." 


Appellee respectfully submits to this Court that the ee. be- 
tween the two classes of licensees is of no real import here, inasmuch 
as the appellants failed to establish sufficient evidence of negligence to 
create a factual issue, whether appellant Elton Lord be considered a li- 
censee by invitation or a bare licensee. If he was a licensee by invita- 
tion, he was not within the scope and geographical limits of such invita- 
tion. On the other hand, if in this status and within the scope of his in- 
vitation, there is no evidence of active negligence on the part of appellee. 


At best, from appellants’ standpoint, there is only a Sugeection of passive 


negligence. 
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By the statement immediately above, appellee does not in any wise 
mean to convey the impression that it believes that appellant Elton Lord 
was uSing a normal ordinary means of exit, or such a means of exit as 
the law would require appellee to anticipate under all the circumstances 


as they then existed. As this Court stated in Firfer v. United States, 


cited supra, at page 220: 


ee . . It is of course well settled that a person 
lawfully upon the premises of another is bound to 
leave them by the usual, ordinary, and customary 
way in which such premises are and have been 
departed from; and if, for his own convenience or some 
other reason he takes another and is injured, he can- 
not recover. Cohen v. Davies, 1940, 305 Mass. 152, 
25 N.E. 2d 223, 129 A.L.R. 735; Mazey v. Loveland, 
1916, 133 Minn. 210, 158N.W, 44, L.R.A,. 1916 F. 
279; Armstrong v. Medbury, 1887, 67 Mich. 250, 34 
N.W. 566; 38 Am. Jur. Negligence #100. 


"In Scheibel v. Lipton, 1951, 156 Ohio St. 308, 
102 N.E. 2d 453, the plaintiff, a social visitor, 
stepped into a depression or hole in the front lawn 
somewhat to the side of a paved walk to the house and 
he was injured. The Court, denying recovery, said 
that where the landowner provided a paved walk or 
driveway, he was not required to go further and fill 
all depressions and level all mounds in the front yard 
so that someone choosing to cross the yard in the dark 
rather than walk up the driveway might not misstep 
and fall. The conduct of plaintiff in leaving the paved 
walk and proceeding across the front lawn 'cannot be 
said to have been within the reasonable expectations 
of his hosts.’ " 


It is not believed that there is any contention, whatsoever, that the 
injury to appellant Elton Lord came about as the result of an intention on 
the part of the appellee to do him harm, or that the ramp constituted a 


hidden peril or a hidden engine of destruction and, consequently, no li- 
ability exists if his status was that of a bare licensee. 


As a concluding observation, appellee submits that a review of this 
case upon its own particular facts fails to reveal any unreasonably 
dangerous condition of the premises of which appellant Elton Lord was 





13 


unaware or, more accurately stated, should have been unaware, The 
evidence amply demonstrates his familiarity with the ramp, its decline, 
the difficulty it presented to a pedestrian in inclement weather, its 
purpose and normal use. Yet, despite this knowledge and the general 
weather conditions then prevailing, he admittedly never looked at the 
ramp before or at the time he attempted to walk on same. See Tissue v. 
Volta, 102 U.S. App. D.C. 389, 254 F. 2d 88. 


ARGUMENT 


No. 14,888 


a 


1. THE EXCULPATORY CLAUSE IN THE LEASE WAS VALID, 
AND THE COURT ERRED IN FAILING TO ENTER SUM- 
MARY JUDGMENT IN FAVOR OF CROSS-APPELLANT 


Decision by this Court on the question presented by this cross- 
appeal need be made only if this Court concludes it should grant appel- 
lants a new trial on the errors alleged in the original appeal. 


The lease agreement, in part and pertinent here, contains the 


following clause: 


", . . « The lessee shall give the lessor prompt notice 
of any defects in or accidents to the water or steam 
pipes, electric wiring, heating apparatus, or any other 
part of said leased premises, in order that the same 
may be repaired with due diligence byt the Lessor shall 
not be liable for any damage arising out of the making 
of any such repairs, or the failure to make the'same, 
nor for any damage whatever to the person or property 
of the Lessee, the members of his family, agents, 
guests, employees, or other persons in and upon said 
premises, or in and about said building at any time, 
however caused, whether through the negligence or 
carelessness of any employee of the Lessor or) jother- 
wise." 
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This clause, in clear and unequivocal language, specifically pre- 


cludes the very claim for injuries asserted by cross-appellee and his 


wife. 


The lease is a valid and binding contract between the parties and 
the unequivocal language of the clause referred to bars this action. 
Chesapeake Beach Railway Company v. Hupp Automatic Mail Exchange 
Company, 48 App. D.C. 123; Fidelity Storage Co. v. Kingsbury, 65 
App. D.C. 69, 79 F. 2d 705; Manhattan Co. v. Goldberg, 38 A. 2d 172; 
Barclay v. Maxfield, 48 A. 2d 768; Boiseau v. Morrissette, 78 A. 2d 
yyy 


The general rule to be devolved from the authorities in the District 
of Columbia cited above, is that such a clause as contained in the lease 
herein is valid and binding. The courts have held clearly that a true 
exculpatory clause is effective and bars recovery. 


In an exhaustive annotation appearing at 175 A.L.R. 8, entitled 
"Validity of Contractual Provision by One Other Than Carrier or Em- 
ployer for Exemption From Liability, or Indemnification, for Consequences 
of Own Negligence," the entire subject matter is thoroughly treated. The 
Court's attention is invited specifically to page 83-92 of the annotation. 
There it is stated that such exculpatory clauses framed in specific or 
general language providing that the lessor shall not be liable for damages 
or injuries to the lessee from all or certain causes, have resulted in 
holdings in the great majority of jurisdictions that such clauses are 
valid and enforceable even though such a holding exempts the lessor from 
liability in cases of acts of negligence on his own part. It is pointed out 
that the relationship between landlord and tenant is not a matter of public 
interest but rather relates exclusively to the private affairs of the parties 
concerned, and that the validity of exculpatory clauses in lease contracts 
has been predicated upon the broad ground of public policy and the free- 
dom of contract guaranteed by the Federal and State Constitutions. 


Numerous authorities are cited in support of these general propositions. 











15 


CONCLUSION 


No. 14, 886 ! 
As appellee in case 14,886 we respectfully urge that this Court 
should affirm the trial court's direction of a verdict in this cause. 


| 


No. 14, 888 | 


As Cross-appellant in case 14, 888 we respectfully submit, should 
the question posed by this cross-appeal be reached by this Court in its 
disposition of this cause, then, and in that event, the Court should grant 
affirmative relief on the cross-appeal, and forthwith enter judgment in 
favor of cross-appellant. | 


Respectfully submitted, 


WILLIAM E, STEWART, JR. 


RICHARD W. GALIHER | 
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(i) 


CROSS APPELLEES’ STATEMENT OF QUESTIONS PRESENTED 


The first question is whether the owner of an apartment house will 


be held liable for its negligence causing injury to a tenant, where the 


lease in question contains an exculpation clause exempting the lessor 
from liability for specified causes, but where none of the causes spe- 
cified refer to or relate in any way to the negligence charged by the 
tenant in this action. 


The second question, which is urged only in the event cross ap- 
pellees do not prevail on the first question, is whether the exculpatory 
clause of the lease is invalid as being contrary to public policy. 





COUNTER-STATEMENT OF THE CASE ... 
SUMMARY OF ARGUMENT ciel pa te 


ARGUMENT: 


I, Where Clause In Apartment Building Lease Provided That 
Lessor Should Not Be Liable For Damage To Person Or 
Property From Specified Causes, Tenants Contend, Under 
Principle Of Ejusdem Generis, That Lessor Was Not 
Exonerated From Liability For The Negligence Charged 
In This Action, Namely, After Notice, Of Failing To 
Exercise Reasonable Care In Maintaining Garage Doorway 
Area In Safe Condition, Since Such Negligence Was Not 
Referred To In The Lease Clause, And Furthermore, Such 
A Clause Will Not Exculpate A Lessor From Affirmative 
ActrONegigence: 9. pn, le Ge ae! wie 

II, The Exculpatory Clause Of The Lease Relied Upon By 

The Lessor To Exonerate It From Liability In This Cause 
Should Be Held Void As Contrary To Public Policy . 
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COUNTER-STATEMENT OF THE CASE 


Cross-appellees respectfully request that the Statement of the 
Case, which they set forth in Brief for Appellants, Case No. 14,886, be 
considered as a part hereof to the extent it is applicable. In addition, 
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appellees desire to supplement cross-appellants' statement of the case 
by making reference to certain provisions of the lease entered into be- ‘ 
tween it and Elton P. Lord, dated December 2, 1955, as follows: 


"DAMAGES TO 3. The Lessee shall make suit- 

PREMISES, ETC. able repairs to the leased 
premises and fixtures belong- 

ing thereto whenever they have been damaged by mis- 
use or neglect of, the Lessee, his family, servants or ‘ 
visitors, and at the termination of his tenancy, he 
Shali deliver up the leased premises in the like good 
order in which they now are, ordinary wear and tear 
and casualties by fire and the elements only excepted. “4 
The Lessee shall give the Lessor prompt notice of 
any defects in or accidents to the water or steam 
pipes, electric wiring, heating apparatus, or any other 
part of said leased premises, in order that the same 
may be repaired with due diligence, but the Lessor R 
shall not be liable for any damage arising out of the 
making of any such repairs, or the failure to make 
the same, nor for any damage whatever to the person 
or property of the Lessee, the members of his family, 
agents, guests, employees, or other persons in and 
upon said premises, or in and about said building at 
any time, however caused, whether through the negli- 
gence or carelessness of any employee of the Lessor 
or otherwise.” 


"PERSONAL PROP- 5. All personal property placed 4 
ERTY RISK. in the leased premises *** 
shall be at the sole risk of the 
Lessee *** and the Lessor shall in no event be liable 
for the loss, *** or damage to such property." 


"STORAGE 7. The Lessee, at his sole risk, ” 

GARAGE, ETC. may use reasonable space, if 
available, in the store rooms 

aeeser If any employee of the Lessor shall, at the re- 
quest of the Lessee, *** move, handle or store any 
such articles *** or handle, move *** any automobile 4 
placed in the garage *** then and in every such case, 
*** the Lessor shall not be liable for any loss, 
damage or expense that may be *** sustained in con- 
nection therewith. Any personal property which may 
be left in any automobile *** shall be at the sole risk 
of the Lessee *** and the Lessor shall in no event be 
liable for the loss, *** or damage to such property." 
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"RECEIVING 8. In the event that the Lessor 
ROOM. shall establish *** a 'Receiv- 
ing Room' for the receiving 
and delivery of packages, *** then the Lessee at 
his sole risk may utilize the same ***, and the 
Lessor assumes no liability for any package, parcel, 
etc. left therein ***."' | 


"HEAT, WATER, 9. The Lessor shall furnish the 

ETC. Lessee *** hot and cold water, 
***_ The Lessor shall inot be 

liable for any injury or damage whatsoever which 
may arise or accrue, either from his furnishing or 
his failure to furnish hot or cold water, or heat, 
regardless of the cause, or on account of any | defect 
in the building or premises." 


"REFRIGERATION.14. The Lessor will furnish and 
maintain *** such refrigerator 
as the Lessor shall deem suitable *** but shall not 
be liable for any damages which may be caused *** 
in furnishing or maintaining the same, or oye failure 
to maintain the same in operation." 


"USE OF 20. In the event the use of this 
SUN DECK. roof shall be permitted *** 
Lessee agrees that Lessor 
shall not be liable for any injury or damages to les- 
see or to his invitees resulting from such use," 


SUMMARY OF ARGUMENT 


Mr. Lord, a tenant of the Lencshire House charged his landlord 


with negligence in permitting an icy condition to exist on a ramp lead- 
ing from the garage doorway of the apartment building. The landlord 
relies upon the provisions of paragraph 3 of the lease to exempt it from 
liability for this negligence. i 


The lease clause in question, after enumerating several causes 
relating to defects in or accidents to various facilities or parts of the 
leased premises for which the lessor shall not be liable, is followed 
by the general phrase, "however caused."' On the familiar principle of 
ejusdem generis, general words such as "any cause", "other cause”, 
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and the like, are held to refer only to causes which have some resem- 
blance to the particular ones specified in the context. Since none of the 
causes recited in paragraph 3 related in any way to the icy condition in 
the area leading from the garage doorway, which caused Mr. Lord's 
fall, the exonerating clause of paragraph 3 will not relieve the lessor 
from liability for its negligence as alleged in this cause. Furthermore, 
the lease contains not less than six other exonerating clauses designed 
to exempt the lessor from liability for various causes. This of itself, 

is highly persuasive of the fact that the exculpation provided for in para- 
graph 3 relates only to the specific causes enumerated therein. 


As a corollary proposition of law, it is held that exonerating 
clauses of the type here in question do not absolve the lessor from af- 
firmative negligence. It is clear that the negligence charged in the in- 
stant case comes within such rule of law since the lessor was charged 
with knowledge of the weather conditions existing at the time of the 
accident in question, and had the affirmative duty, which it failed to per- 
form, of sanding or taking other ordinary precautions to make the garage 
passageway area, where Mr. Lord fell, reasonably safe for use by 
tenants. 


The second point urged by cross appellees, in the event they do not 
prevail on point 1 of the Argument, is that the exculpatory clause of para- 
graph 3 is invalid because it is contrary to public policy. The decisions 
of this Court establish that such a clause has no validity and other deci- 
sions and authorities cited in the Argument support such view. More- 
over, this Court has recognized that the system of the common law is 
dynamic and changing and that it will not hesitate to enlarge the common 
law to meet such changes. Since the principle of law involved here is a 
part of the common law system, this Court has the power to declare the 
exonerating clause of paragraph 3 invalid as contrary to public policy. 


Accordingly, cross appellees submit that the action of the Trial 
Court, in denying the lessor's motion for summary judgment, was 


5) 


correct and should be affirmed on the grounds urged in points 1 and 2 


of the Argument. 


ARGUMENT 


I | 


WHERE CLAUSE IN APARTMENT BUILDING LEASE 
PROVIDED THAT LESSOR SHOULD NOT BE LIABLE 
FOR DAMAGE TO PERSON OR PROPERTY FROM 
SPECIFIED CAUSES, TENANTS CONTEND, UNDER: 
PRINCIPLE OF EJUSDEM GENERIS, THAT LESSOR, 
WAS NOT EXONERATED FROM LIABILITY FOR THE 
NEGLIGENCE CHARGED IN THIS ACTION, NAMELY, 
AFTER NOTICE, OF FAILING TO EXERCISE REASON- 
ABLE CARE IN MAINTAINING GARAGE DOORWAY 
AREA IN SAFE CONDITION, SINCE SUCH NEGLIGENCE 
WAS NOT REFERRED TO IN THE LEASE CLAUSE, AND 
FURTHERMORE, SUCH A CLAUSE WILL NOT EXCUL- 
PATE A LESSOR FROM AFFIRMATIVE ACTS OF | 
NEGLIGENCE. ! 
i 
It was pointed out in the original brief filed in this cause that Mr. 
and Mrs. Lord lived in the Lencshire House pursuant to a written lease 
agreement and that the injuries complained of by Mr. Lord occurred 
when he fell as he was leaving the apartment building through the garage 
doorway. The fall resulted from an icy condition on the concrete ramp 


leading from this doorway. 


The testimony established that the accident took place in a part of 
the premises under the exclusive control of the landlord and used by a 
great many of the tenants with full knowledge and acquiescence of the 
owner, as the rear passageway to and from the apartment building. In 
such circumstances, as held by this Court in Pessagno v. Euclid Invest- 
ment Company, Incorporated (1940), 72 App. D.C. 141, 112 F. (2d) 577, 
the owner of a large apartment house must exercise ordinary care to 
keep the approaches and other parts of the building under the owner's 
exclusive control free from any condition, whether permanent or tempo- 
rary, which makes them dangerous to tenants. The holdings of this 
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Court in Kay v. Cain (1946), 81 App. D.C. 24, 154 F. (2d) 305 and 
Gladden v. Walker & Dunlop, Inc. (1948), 83 App. D.C. 224, 168 F. (2d) 
321, are of similar effect. 


Paragraph 3 of the lease contains the clause relied upon by the 
lessor to exempt it from liability to Mr. and Mrs. Lord. This clause 
bears a close parallel to the corresponding portion of the lease quoted 


at page 25 of the opinion in Kay v. Cain, supra. In each clause, speci- 


fied causes are enumerated, all of the same general character, relating 
to defects in or accidents to the water or steam pipes, electric wiring, 
heating apparatus or to other parts of the leased premises. The excul- 
patory words that follow the enumeration of these specific causes in 
each case are virtually identical in effect. In the Cain case, the lease 
provides that the lessor shall not be liable for loss or damage from the 
specified causes, "or other cause whatsoever", while in the instant 
case, the exculpatory words, "however caused", follow the recital of 
specific causes enumerated above for which the lessor is exempted 


from liability. 


The case of Railton v. Taylor (1897), 20 R.I. 279, 38 At. 980, cited 
with approval in Kay v. Cain, sheds light on the issue presented here. 
In the Railton case, it was stated, at page 982, as follows: 


"--The exemption clause of the provision above 
quoted includes two classes of causes of injury 
which might be sustained by plaintiff, viz. damage 
by fire and damage by water, and the other and 
more general terms used in connection therewith 
are evidently but different forms of these two pos- 
sible causes of injury, and there is nothing to show 
that they were intended to embrace matters outside 
of those specifically named. In other words, the 
general expression, 'or in any other way or manner' 
does not stand alone but immediately follows, and is 
clearly a part of, the specification relating to dam- 
age by water, and should be construed as relating to 
the same subject matter." 





7 


It follows therefor, as stated in Kay v. Cain, supra, "on the 


familiar principle of ejusdem generis, general words like ‘any cause’ 
and ‘other cause’ are held to refer only to causes which have some 
resemblance to the particular ones specified in the context.” Similarly, 
as the language of the lease considered in Kay v. Cain was construed as 
not exempting the landlord from liability for failing to light a public 
Stairway, the appellees here, contend with equal force, that the exculpa- 
tory language of paragraph 3 has no relation to the injury to Mr. Lord 
caused by the failure of the lessor to exercise reasonable care in mak- 
ing the garage passageway area safe for use by tenants of the building. 


Another strong reason is present in the instant case for constru- 
ing the “however caused" language of paragraph 3 to relate only to the 
specific causes enumerated therein. It arises from the fact that no 
less than six other paragraphs of the lease here in question contain 
clauses exempting the lessor from liability for various causes as stated 
in the respective paragraphs thereof. These paragraphs, numbers 5, 7, 
8, 9, 14 and 20 are set forth in abbreviated form in cross-appellees' 
Counter-Statement of the case. The fact that the lease has several 
exonerating clauses is of itself, highly persuasive of cross appellees' 
contention that the exculpation provided for in paragraph 3 relates only 
to the specific causes recited therein. 


A second principle of law relied upon by cross appellees, and a 
corollary to the proposition urged above, is set forth in the case of 
Freddi-Gail Inc. v. Royal Holding Corp. (1955), 34 N.J. S. —— 111 A (2d) 
636, 637, as follows: 


"According to the weight of authority at the 
common law, an exculpatory clause exempting a 
landlord from liability for damage by water or 
some other cause, without clearly adverting to the 
matter of negligence on the landlord's part does 
not absolve him from his own negligence, at least 
from negligence of an affirmative sort. It is said 
that the minds of both parties probably never | 
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intended such absolution. The strict construction 
thus given to the clause is in part to be laid to the 
disfavor with which these authorities look upon any 
possible attempt by a landlord to secure exonera- 
tion from his own wrongdoing." 


A long list of holdings supporting this principle of law is given in the 


Freddi-Gail case. In addition to these cases, cross appellees rely upon 
the decisions in Armi v. Huckabee (1957), 266 Ala. 91, 94 So. (2d) 380; 
Barkett v. Brucato (1953), 122 Cal. App. (2d) 264, 264 P. (2d) 978 and 
Thiel v. Kern (1948), La. App., 34 So. (2d) 296. 


One difficulty encountered in connection with this principle is that 
of determining what constitutes affirmative negligence. It seems clear 
from the holding of this Court in Pessagno v. Euclid Investment Com- 
pany, supra, that the alleged failure on the part of the landlord in the 
instant case constituted affirmative negligence. In the Pessagno case, 
it was stated, at page 143, that — 


"the obligation of the owner of a large apartment 
house [is] not only to exercise ordinary care to 
construct approaches and other parts of the build- 
ing under his exclusive control so that they will be 
reasonably safe, but likewise, after notice, to exer- 
cise ordinary care to keep them free from condi- 
tions, whether permanent or temporary, which make 
them dangerous to the tenants... 


"If, therefore, appellee in the case under con- 
sideration knew or in the exercise of ordinary care 
ought to have known of the dangerous condition of 
the driveway and failed to exercise the degree of 
care which an ordinarily prudent person, in view of 
existing circumstances, would have exercised to 
avoid injury to a person lawfully using it in the 
exercise of due care for his own safety, appellant 
was entitled to a verdict, ...." 


See also the discussion on the question of affirmative negligence in 
Barkett v. Brucato, supra, at 264 P. (2d) 978, 988. 


In the instant case the evidence clearly established that the ramp 
area leading from the garage passageway had been sanded by the lessor 
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on the late afternoon of January 9, 1956. Rain and sleet fell that night 


and it was drizzling the following morning, when Mr. Lord's accident 
occurred as he was leaving the apartment building. In such circum- 
stances, with the lessor being charged with knowledge of the weather 
conditions, it had the affirmative duty of sanding or taking other ordi- 
nary precautions to make the garage passageway area, where Mr. Lord 
fell, reasonably safe for use by tenants. The lessor's failure to per- 
form this duty constituted affirmative negligence. In line with the hold- 
ings in the Freddi-Gail and related cases, cross appellees contend the 
exculpatory clause relied upon by the lessor here does not exonerate it 
from liability for the negligence with which it is charged in this action. 


Accordingly, under either of the two principles of law urged in 
this point by cross appellees, they submit that the lower Court was 
correct in denying lessor's motion for summary judgment. 


a | 


| 
THE EXCULPATORY CLAUSE OF THE LEASE RELIED 
UPON BY THE LESSOR TO EXONERATE IT FROM) 
LIABILITY IN THIS CAUSE SHOULD BE HELD vorb AS 
CONTRARY TO PUBLIC POLICY. 


In referring to the exculpatory clause of the lease considered in 
Kay v. Cain, supra, this Court said: ! 
"-- it is doubtful whether a clause which did under- 
take to exempt a landlord from liability for such 
negligence would now be valid. The acute housing 
shortage in and near the District of Columbia gives 
the landlord so great a bargaining advantage over 


the tenant that such an exemption might well be 
held invalid on grounds of public policy." 


The same view was reiterated by this Court in Gladden v. Walker & 
Dunlop, supra, decided two years later. 


In the more recent decision in Kuzmiak v. Brookchester, Inc. 
(1955), 33 N.J.S. 575, 111 A. (2d) 425, the Court considered a rather 
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4 
broad exculpatory clause of an apartment house lease. In that case, the < 
plaintiff, a tenant, sued to recover for injuries resulting from a fall on < 


a stairway which it was alleged, was negligently constructed and main- 
tained. The Court reviewed the several issues raised including the 
public policy question, and held the exculpatory provision to be invalid. 
It also observed, in citing Kay v. Cain, as follows: n 
"Courts are not impervious to the unequal bar- 

gaining position of the parties in interpreting their 

arguments. (citing cases) Taking judicial notice . 

of the fact that the lessor and the lessee are defi- 

nitely not in equal bargaining positions where suit- 

able living quarters are at a premium, the courts 

have held exculpatory provisions to be contrary to 

public policy.” (Page 431). 

In New Hampshire exculpatory clauses in leases have uniformly 
been held to be contrary to public policy. One such holding, in the case 
of Papakalos v. Shaka (1941), 91 N. H. 265, 18 A. (2d) 377, 379, arose 
out of a negligence action by a tenant to recover for injuries resulting 
from a defective stairway. In response to the landlord's contention that 
he was exonerated of liability by agreement with the tenant, the Court 
stated — 


"-- the whole answer to this contention of the de- 
fendant is to be found in our rule that one may not ‘ 
by contract relieve himself from the consequences 
of the future non-performance of his common-law 
duty to exercise ordinary care." (citing cases) 

In the field of landlord and tenant relationships, the trend appears 
to be in the direction of denying landlords exoneration from liability for 
their own negligence. This stems from the inequality of bargaining 
power that is said to exist. In 175 A.L.R. 8, 92, it is stated that a ; 
"fairly recent example of this change in bargaining power is afforded 
by the relationship between landlord and tenant. No one can seriously 
pretend that at present anything approaching equality exists here, and 
some of the courts under the guidance of the legislatures have taken 
cognizance of this change." Further, in an article entitled, Exculpatory 
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Clauses in Leases by Rehberg, 15 Ga. Bar J. 389, (May, 1953), it was 
noted that the — 


".- trend is toward an explicit legislative declara- 
tion that certain types of exculpation are opposed 
to public policy. To illustrate this trend, the ex- 
periences of New York and Massachusetts deserve 
close consideration, because these states have in 
recent years shifted from a hands-off policy toward 
exculpatory clauses to a policy of strict surveillance 
over them, or of absolute prohibition of their use. Wy 
(Page 396). | 


In concluding, the author observed that the "conditions which 
brought about a legislative change in these two states are becoming 


quite common in other states." (Page 404). 


In another article in 15 U. of Pittsburgh Law Review 493, (1954), 
by Georgalas, it is said that — 


| 

".- The circumstances of the parties often show 
that freedom of contract is merely a high sounding 
phrase resulting in a tenant's being uncompensated 
for damages suffered as the consequence of negli- 
gence by his landlord or those acting for him, 
simply because he could not rent living space from 
anyone except by accepting this delimitation of his 
rights. This is especially true in metropolitan 
centers, where what might have been once a rela- 
tionship of equals has in the last few years, espe- 
cially during the war emergency, changed into;a 
situation where the landlord occupies a superipr 
position." (Page 505). 


This author then says — 


"~- It is submitted that society would be better 
served if the lessor could not escape his obliga- 
tions by contracting away liability for negli- | 
gence. ---"' (Page 505). 


Moreover, it is pointed out in 15 Ga. Bar J., su ra, at page 402, 
that in some recent decisions "there is evidence that the courts, like 
the legislatures of New York and Massachusetts, are coming to 
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recognize the public interest in exculpation. The trend is most notice- 


able in decisions of the federal courts." 


It appears appropriate at this point to refer to the decision in 
Bisso v. Inland Waterways Corp. (1955), 349 U. S. 85, 99 L. Ed. 911, 
75 S. Ct. 629. In that case, which dealt with admiralty law, the issue 
presented was whether a towboat may validly contract against all 
liability for its own negligent towage. It was observed that the question 
must be decided as a part of the judicially created admiralty law. In 
holding the contractual provisions invalid the Court stated — 

".-- The two main reasons for the creation and ap- 
plication of the rule have been (1) to discourage 
negligence by making wrongdoers pay damages, 
and (2) to protect those in need of goods or serv- 


ices from being overreached by others who have 
power to drive hard bargains.--"' (Pages 90, 91). 


Finally, cross appellees make reference to the very recent deci- 
sion in O'Callaghan, Admr. v. Waller & Beckwith Realty Co. (Jan., 1959), 


15 Il. (2d) 436, 155 N. E. (2d) 545, affirming 15 Ill. App. (2d) 349, 146 
N. E. (2d) 198, a negligence action to recover for injuries suffered by 
plaintiff's decedent, a tenant in the apartment house of the defendant. 
The lease involved was a Chicago Real Estate Board printed form which 
contained a sweeping exculpatory clause. The clause expressly states 
that it is a waiver of damages by lessee. In addition to providing 
exoneration for the usual damage to premises and repair provisions, 

as is contained in the lease in the instant case, the clause under con- 
sideration in the O'Callaghan case exempts the landlord from virtually 
every conceivable description of liability. 


While the exoneration clause was upheld as valid on the ground 
of freedom of contract, the dissenting opinion by two of the Justices 
gives a most illuminating review of the current decisions and trends 
in this field of the law. The dissent points out that the basis for voiding 
exculpatory clauses is that they are contrary to public policy, giving as 
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reasons therefor those quoted above from the Bisso case, supra, and it 


states, that -- 


""--When landlords are no longer liable for failure 
to observe standards of care, or for conduct amount- 
ing to negligence by virtue of an exculpatory clause 
in a lease, then such standards cease to exist. . . . 
The exculpatory clause destroys the concept of negli- 
gence in the landlord-tenant relationship, and the 
majority opinion, in sustaining the validity of that 
clause, has given the concept of negligence in this 
relationship a ‘judicial burial’.” (Page 549). | 


The opinion also discusses the need for courts to interpret com- 
mon-law concepts created by the courts in the light of contemporary con- 
ditions and of the inherent power of the courts to adjudicate common-law 
rights so as to give protection from contracts in derogation of the public 
policy of the state. Finally, the dissent, states, at pages 551, 552 — 

"Moreover, for this court, which has recently 
and repeatedly expressly refused to relegate to the 
legislature the task of reinterpreting common law 
concepts necessary in the development of the law 
(citing cases), to now abdicate to the legislature, 
as the majority opinion has done, is not only incon- 
sistent but an admission of failure to resolve the 
problem. Legislative intrusion into the field of 
the common law can only be justified when courts 
have refused to exercise their own function. .'. ." 

If this Court rules contrary to the position of cross appellees on 
point 1 of the Argument, then they contend the exculpation clause of para- 
graph 3 should be declared invalid as contrary to public policy. Such a 
view is clearly supported by the holdings in Kay v. Cain and Gladden v. 
Walker & Dunlop. Moreover, this Court has not only recognized that 
the system of the common law is dynamic and changing but has said, in 
Linkins v. Protestant Episcopal Cathedral Foundation (1950), 87 App. 
D.C. 351, 355, 187 F. (2d) 357, that "[ w]e have never hesitated to exer- 
cise the usual judicial function of revising and enlarging the common 
law.“" The principle of law involved here is a part of the common law 





14 


system and accordingly, this Court has the power to declare such an 


exonerating clause invalid. 


In concluding, cross appellees submit that the exculpation clause 
in issue should be held void as contrary to public policy and that the 
Trial Court’s ruling, denying the motion for summary judgment, should 
be affirmed. 


CONCLUSION 


It is respectfully submitted that this Court should affirm the judg- 
ment entered below in favor of cross appellees on the motion of cross 


appellants for summary judgment. 
Respectfully submitted, 


CLARENCE G. PECHACEK 

CLIFFORD C. KASLOW 
Southern Building 
Washington 5, D. C. 


Attorneys for Cross Appellees 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 
| 


| 


No. 14, 886 


ELTON P. LORD AND GENEVA LORD, 
| Appellants, 


LENCSHIRE HOUSE, LTD., 


: Appellee. 


! 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


PETITION FOR REHEARING IN BANC | 


The appellants petition this Court for a rehearing in banc with re- 
spect to the decision rendered in the above-captioned cause on November 
25, 1959, and as grounds therefor, state as follows: 


1. That the question of Mr. Lord's status at the time and place 
of the accident, that is, whether he was an invitee or licensee, was 
properly for determination by the jury, as held in Distri ct of Columbia 
v. Green, 96 U.S. App. D.C. 20, and was not a legal question for the 
Trial Court to decide, as stated in the majority opinion of the decision 


herein (page 6). 
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The evidence established the widespread and continuous use of the 
garage doorway by tenants since the apartment building was completed 
in 1950, without objection of the landlord and with full knowledge of the 
manager of the building and its two janitors. In view of this extensive 
use of the doorway by tenants, the issue was whether Mr. Lord had the 
implied right, as part of the consideration for his lease, to use the 


garage doorway as an exit. An almost identical question involving a 


business visitor relationship was held by this Court to be a jury question 
in the Green case, supra. In that case, as here, the facts were not 
disputed, but the plaintiff's status was in dispute. In accordance with 
the holding in the Green case, appellants submit that Mr. Lord's status 
was a question for jury determination and not a legal question to be 
decided by the Trial Judge. 


2. That the decision disregards important facts bearing on the 
issue of Mr. Lord's status, in concluding that he “chose his path for his 
own interest and convenience," (page 6). 


The evidence established that on the evening preceding the accident 
Mr. Lord entered the apartment building through the same garage door- 
way where the accident occurred. At that time the area immediately in 
front of this doorway had been sanded. Thearea between the garage 
entrance and the iron platform at the pedestrian rear entrance of the 
building was not sanded that evening and had never been sanded during 
snowy and icy periods. In this connection, the photograph of the rear 
of the apartment building appearing at page 26 of the Joint Appendix 
shows the slope of the concrete ramp leading from the iron platform to 
the public alley and the risks that would have been entailed in a tenant's 
attempting to use the rear pedestrian entrance during snowy and icy 
weather, without benefit of sanding. 


When Mr. Lord was leaving the building at about 8 A.M. on the 
morning of the accident, and considering the sanding procedure followed 
by the landlord, Mr. Lord was entitled to assume that one of the two 
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janitors at the building would at least have sanded the area in front of 

the garage doorway, even though, as Mr. Lord also had a right to as- 

sume, the janitors would not have sanded the area surrounding the iron 

platform at the pedestrian rear entrance of the building. 7 Accordingly, 

at the time of the accident, Mr. Lord was using the exit that he believed 

would be the safest under the circumstances and not the one chosen for 


his own interest, as stated in the decision. 


3. This Court failed to consider Mr. Lord's use of the garage 
doorway as constituting an implied use which formed a part of the con- 
sideration for his lease in concluding that no benefit was conferred upon 
the landlord in applying to this case the mutual benefit test, as laid down 
in Arthur v. Standard Engineering Co., 89 U.S. App. D.C. 399, 


The evidence shows that Mr. Lord executed a lease for each year 
beginning with the calendar year 1950. The last lease, executed in 
December, 1955, covered the calendar year 1956, during which period 
the accident occurred (J.A. 13). Hence when the 1956 lease was signed, 
there had been five years of use by Mr. Lord, and of other tenants as 
well, of the garage doorway as a pedestrian entry way. : In such circum - 
stances, appellants contend that such use of the garage entrance was as 
much a part of the leased premises as a corridor of the building and that 





the landlord owed the same duty to exercise reasonable care for safety 
of tenants over the garage doorway as it was required to give in maintain- 


ing halls, corridors, common approaches and the like. | 


This view is fully supported by the case of Corrao v. West Jersey 
Corp. (1951), 13 N.J. Super, 342, 80 A. (2d) 439, 441, wherein it was 
held that a landlord, who by express invitation or invitation to be implied 
from acts and conduct induced a tenant to make use of premises not part 
of the leasehold but within the landlord's control, is under a duty to ex- 

) ercise ordinary care to render such portion of the premises reasonably 
safe for a permitted use. | 





4 
The Court stated that such rule -- 


"| . . applies not only to halls, stairs, elevators 
and other approaches to the part of the land leased 
to the lessee but also to such other parts of the land 
or building to the use of which by the express or 
implied terms of the lease the lessee is entitled 


w 


The fact that appellants did not rent space for storage of their car 
in the building garage should have no bearing on the issues in this case. 
Assuming arguendo that Mr. Lord rented garage space in the building, 
but on the morning in question decided to use other means of transporta- 
tion to get to his employment and, accordingly, elected to leave the 
building by walking through the identical garage doorway. In such 
circumstances, it is submitted that Mr. Lord's status would not have 
been different from what it is in the instant case, since his right to use 
the garage doorway stemmed not from the car storage rental, but from 
the implied use of such doorway as part of the consideration for the 
lease of his apartment unit. 


In view of the foregoing, it is respectfully submitted that appel- 
lants’ petition for a rehearing in banc should be granted since it is 
believed that the petition raises issues appropriate for consideration by 
the full Court, as outlined in Western Pac. R. Corp. v. Western Pac. 
R. Co., 345 U.S. 247. 


Respectfully submitted, 
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